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VEMORANDUM OPI NI ON

KROUPA, Judge: This collection review natter is before the
Court in response to a Notice of Determ nation Concerning

Col | ection Action(s) Under Section 6320 and/ or 6330!

IAIl section references are the Internal Revenue Code, and
all Rule references are to the Tax Court Rules of Practice and
Procedure, unl ess otherw se indicat ed.
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(determ nation notice) pertaining to a $28, 250 penal ty under
section 6698 for failure to tinely file a partnership return for
2004 and a $650 penalty under section 6721 for failure to file
the return electronically for 2004. The sole issue for decision
i s whether respondent’s determination to sustain the lien filing
to collect the penalties assessed is an abuse of discretion.? W
hold it is not.

Backgr ound

This case was submtted fully stipulated pursuant to Rule
122, and the facts are so found. The stipulation of facts, the
suppl emental stipulation of facts, and the acconpanying exhibits
are incorporated by this reference. Petitioner maintained its
headquarters in Ontario, California, at the tine it filed the
petition.

| RS Penalty Appeal

Respondent assessed the penalties against petitioner and
issued a notice requesting petitioner to pay the penalties.
| nstead of paying, petitioner asked that the penalties be abated
by respondent’s Appeals Ofice (penalty appeal). Penalty Appeals

Tax Speci alist MaryAnn Wodbury (AO Wodbury) determ ned that

2Respondent filed a nmotion for sunmary judgrment. W
recharacterized respondent’s notion as a notion for partial
summary judgnent and granted partial summary judgnent to
respondent that petitioner was foreclosed fromchall enging the
underlying liability for the penalties. W left open whether
filing the lien was appropriate to collect the penalties. It is
that i ssue we deci de today.
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petitioner was not entitled to have the penalties abated.® AO
Wbodbury expl ai ned she did not abate the penalties because
petitioner had a history of failure to tinely file penalties,
the return was filed over 17 nonths late, and so nmuch tine
el apsed between the events petitioner cited for causing the del ay
and the del ayed filing.

The CDP Heari ng

Respondent filed a Notice of Federal Tax Lien in San
Bernardi no County agai nst petitioner with respect to the
penalties. Respondent also sent petitioner a notice informng
petitioner of its collection due process rights. Petitioner
tinmely submtted a hearing request seeking abatenment of the
penalties. Petitioner raised no other issue in the hearing
request, nor did petitioner raise any collection alternatives in
the hearing request, such as an install nment agreenent or an
of fer-in-conprom se.

Settlenment O ficer Wendy J. Cinger (SO dinger) sent
petitioner a letter scheduling a date and tinme for the hearing.
She stated in the letter that the purpose of the hearing would be
l[imted to discussing the lien and that, pursuant to section

6330(c)(2)(B), she would not allow petitioner to challenge its

SPetitioner filed a petition in this Court (Docket No.
26219-07) to contest AO Wodbury’'s determ nation not to abate the
penalties. That petition was untinely, and the case was
di sm ssed for lack of jurisdiction.
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ltability for the underlying penalties because petitioner already
had exercised an opportunity to do so during the penalty appeal.
SO dinger further stated that she woul d consi der any non-

frivol ous issues petitioner wished to discuss including
chal l enges to the appropriateness of the collection action and

ot her defenses. She asked petitioner to provide her wwth all the
information that it wi shed her to consider regarding the lien so
she coul d properly consider collection alternatives.

Responding to SO dinger, petitioner provided the sanme
informati on and repeated the sane argunents it had previously
rai sed during the penalty appeal. Petitioner also clained it had
“not had the opportunity to dispute the appropriateness of the
collection action.” Petitioner did not raise any other
argunents, including objections to the collection action or
collection alternatives.

Petitioner chose not to participate in a face-to-face
hearing with SO Cinger and declined the opportunity to discuss
the matter by tel ephone. Petitioner instead requested that SO
Clinger make her determ nation using docunents it had previously

submtted.* The docunents submitted to SO Clinger only address

‘Apparently petitioner now seeks to negotiate the penalties
and has stated that it would |i ke each party to concede 50
percent of the liability based on doubt as to liability.
Petitioner is precluded fromchallenging its liability for the
penal ti es pursuant to our order granting respondent’s notion for
partial summary judgnent.
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petitioner’s liability for the penalties. They do not raise any
rel evant issues.

SO dinger issued petitioner a determ nation notice
sustaining the filing of the Iien. She determ ned through
account transcript analysis that the penalties were properly
assessed and that petitioner was properly notified of the
assessnments and infornmed of its rights with respect to the lien
action. SO dinger also determned that petitioner had
previously had the opportunity to challenge its liability for the
penal ties and was therefore precluded fromchallenging it again.
She further determ ned that petitioner did not raise any rel evant
argunents, including defenses and collection alternatives.

Petitioner tinely filed a petition in response to the
determ nation notice. The only issue raised is whether
petitioner is liable for the penalties.

Di scussi on

We are asked to decide in this collection review matter
whet her respondent abused his discretion by proceeding with the
lien action to collect the penalties frompetitioner. Petitioner
only wants to contest its liability for the penalties. W begin
wi th general rules that apply to collection actions.

The Secretary is required to furnish the taxpayer with
witten notice that a lien has been filed. Sec. 6320. The

taxpayer is entitled, upon request, to a hearing before the
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Appeals Ofice. Sec. 6320(b)(1). If the taxpayer requests a
hearing, he or she may raise at that hearing any rel evant issues
relating to the unpaid tax or the proposed collection action.
Sec. 6330(c)(2). Relevant issues include any appropriate
def enses, challenges to the appropriateness of collection, and
possi bl e alternative nmeans of collection such as an install nment
agreenent or an offer-in-conpromse. Sec. 6330(c)(2)(A).

After the hearing, the Appeals officer is required to make a
determ nation that addresses issues the taxpayer raised, verifies
that all requirenents of applicable |aw and adm nistrative
procedure have been net, and bal ances the need for the efficient
collection of taxes with the legitimte concern of the person
that any collection action be no nore intrusive than necessary.
Sec. 6330(c)(3). Petitioner may prove abuse of discretion by
show ng that respondent exercised his discretion arbitrarily,
capriciously, or without sound basis in fact or law. See

Ganelli v. Conm ssioner, 129 T.C 107, 111 (2007).

The record reflects that SO Cinger properly verified that
respondent followed the applicable |aw and adm ni strative

procedure.® She reviewed respondent’s account transcript and

SPetitioner elected not to participate in a face-to-face or
t el ephone hearing wwth SO Cinger and requested that she make her
determ nation using docunents it had submtted to her
Petitioner now argues in its briefs that its due process rights
were violated when SO Cinger denied its request for a face-to-
face hearing. W find no abuse of discretion by SO Cinger in
light of petitioner’s waiver of the opportunity for a hearing in

(continued. . .)
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concl uded that petitioner received all notices and was accorded
all rights to which it was entitled regarding the assessnents.
Additionally, petitioner did not raise any relevant issues for SO
Cinger’s consideration. Petitioner did not provide any
collection alternatives, nor did it present any other defenses
for SOdinger’s consideration. Finally, the record reflects
that SO Cinger properly balanced the need for efficient
collection of taxes with petitioner’s legitimte concern that any
collection be no nore intrusive than necessary. W therefore
conclude that SO dinger did not abuse her discretion in
sustaining the lien action to collect the penalties from
petitioner.

We decline petitioner’s invitation to review whet her
petitioner had reasonable cause to file the return al nost 18
mont hs after the due date. That question is not before the
Court. We previously granted respondent’s partial summary
j udgnent on the question whether petitioner may challenge its
l[iability for the penalties in this collection review matter.

We have considered all argunents nmade in reaching our
decision, and, to the extent not nentioned, we conclude that they

are noot, irrelevant, or without merit.

5(...continued)
person or by tel ephone.



To reflect the foregoing,

Deci sion will be entered

for respondent.




