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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VASQUEZ, Judge: Respondent determ ned a deficiency of
$1,868 in petitioner’s Federal inconme tax, as well as additions
to tax of $415.58 under section 6651(a)(1) and $83. 12 under

section 6651(a)(2) for 2003.! After concessions, the issues for

1 Unless otherwi se indicated, all section references are to
(continued. . .)
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decision are: (1) Wether petitioner is liable for incone tax on
her wages and unenpl oynent benefits; (2) whether petitioner is
liable for the addition to tax of section 6651(a)(1); and (3)
whet her petitioner is liable for the addition to tax of section
6651(a) (2).

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
Petitioner resided in Mam, Florida, when she filed her
petition.

During 2003, petitioner worked as a seanstress for Mm
Enterprises, Inc. (Mm’'s), aretail bridal gown shop. Mm’s
paid petitioner $11,210 for her work there during 2003. During
2003, Mm'’'s classified petitioner as an independent contractor
and did not withhold incone or enploynent taxes fromits paynents
to petitioner. Petitioner also received unenpl oynent
conpensation in the amount of $208 fromthe Florida Agency for
Wor kf orce I nnovation (FAW) in 2003.

Petitioner did not file a Federal inconme tax return for
2003, and petitioner’s only paynent toward her incone tax
liability was the $21 that FAW wi thheld from her unenpl oynent

conpensation. On or about January 14, 2005, respondent filed a

Y(...continued)
the I nternal Revenue Code, and all Rule references are to the Tax
Court Rules of Practice and Procedure.
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substitute for return (SFR) with regard to petitioner’s 2003
t axes.

In a notice of deficiency dated April 26, 2005, respondent
determ ned that petitioner received self-enploynent incone in the
anount of $11,210 as well as unenpl oynent conpensation of $208.
The attached Form 4549, |ncone Tax Exam nation Changes, reveals
t hat respondent allowed petitioner a standard deduction, one
personal exenption, and a deduction for one-half of the self-
enpl oynent tax assessed. Respondent determ ned that petitioner
was liable for Federal incone tax, self-enploynent tax, and
additions to tax in the anounts delineated supra.

The parties now agree that petitioner was an enpl oyee of
M m’s during 2003, and respondent concedes that petitioner is
not liable for self-enploynent tax for 2003.

OPI NI ON
Defi ci ency

Petitioner contends that she is not liable for incone taxes
for 2003 because Mm'’'s failed to wthhold taxes from her wages
during 2003.2 According to petitioner, Mm's is solely liable
for petitioner’s taxes for 2003. |In support of her contentions,

petitioner relies on sections 5041(a) and 35009.

2 Petitioner has neither clainmed nor shown that she
satisfied the requirenents of sec. 7491(a) to shift the burden of
proof to respondent with regard to any factual issue affecting
her liability for tax. Accordingly, petitioner bears the burden
of proof. Rule 142(a).



- 4 -

Section 5041(a) inposes a gallonage tax on wi nes and does
not relate to incone taxes. The gallonage tax of section 5041(a)
is an al cohol excise tax under subtitle E of the Internal Revenue
Code and not an incone tax under subtitle A Section 5041(a) is
therefore wholly irrelevant to the determ nation of petitioner’s
inconme tax liability.

Section 3509 provides, as a general rule, that an enpl oyer
who fails to withhold inconme tax froman enpl oyee’ s wages by
reason of treating such enpl oyee as not being an enpl oyee for
wi t hhol di ng purposes shall be liable for income tax as if the
anount required to be withheld were equal to 1.5 percent of the
wages paid to such enployee.® Sec. 3509(a)(1l). However, section
3509(d) (1) provides that the enployee’s liability for tax shal
not be affected by the assessnent or collection of any additional
i ncone tax determned to be owing fromthe enployer. Sec.
3509(d)(1)(A). Therefore, Mm’'s classification of petitioner as
an i ndependent contractor during 2003 cannot di scharge or reduce
petitioner’s obligation to pay taxes on the wage inconme she
received fromMm '’ s during 2003. See, e.g., Lucas v.

Conmi ssioner, T.C. Menp. 2000-14; Goons v. Conmmi ssioner, T.C

Meno. 1992-291.

3 Under such circunstances, the enployer is also liable for
20 percent of the enployee Social Security tax that would have
been inposed if the enployer had properly classified the taxpayer
as an enpl oyee. Sec. 3509(a)(2).
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Because respondent has conceded that petitioner is not
liable for self-enploynent tax on her 2003 incone, petitioner is

not entitled to the deduction provided for in section 164(f),

whi ch all ows an individual taxpayer to deduct one-half of his or
her self-enploynent tax liability fromhis or her taxable incone.
Finally, we note that gross incone includes unenpl oynment
conpensation. Sec. 85(a).

As we have noted in other cases, it is unfortunate that
petitioner’s enployer classified her as an independent contractor
and not as an enployee. Had petitioner been classified as an
enpl oyee, it is possible that Mm’ s would have w thheld the
proper anmounts of tax frompetitioner’s wages, and a deficiency
in petitioner’s taxes m ght not have occurred. See, e.g., Lucas

v. Conm ssioner, supra. But that does not alter the fact that

the first principle of income taxation is that “incone nust be

taxed to himwho earns it". Conmi ssi oner v. Cul bertson, 337 U. S.

733, 739-740 (1949) (and cases cited therein).

Petitioner was paid her wages w thout any reduction for
wi t hhel d i ncome tax, and petitioner has not yet fully paid the
tax liability on her income for 2003. W therefore hold that
petitioner is liable for the deficiency in the anmount respondent
has determ ned, appropriately adjusted to incorporate

respondent’ s above-nenti oned concessi on.



I[1. Additions to Tax

A. Burdens of Proof and Production

Section 7491(c) provides that the Comm ssioner shall bear
t he burden of production with respect to the liability of any
i ndividual for additions to tax. To nmeet this burden of
production, the Comm ssioner nust cone forward with sufficient
evidence indicating that it is appropriate to inpose this

addition to tax. Hi gbee v. Commi ssioner, 116 T.C. 438, 446

(2001). Once the Comm ssioner neets this burden of production,
t he taxpayer nmust cone forward w th persuasive evidence that the
Comm ssioner’s determnation is incorrect. Rule 142(a); see

Hi gbee v. Commi ssi oner, supra.

Wth respect to the section 6651(a)(2) addition to tax,
respondent nust introduce evidence that the tax was shown on a
Federal inconme tax return to satisfy his burden of production

under section 7491(c). Cabirac v. Conm ssioner, 120 T.C 163

(2003). Wen a taxpayer has not filed a return, the section
6651(a)(2) addition to tax may not be inposed unless the

Secretary has prepared a substitute for return (SFR) that neets

the requirenents of section 6020(b). Weeler v. Conm ssioner,
127 T.C. 200 (2006).

At trial, the Court admtted a certified Form 4340,
Certificate of Assessnents, Paynents, and O her Specified

Matters, relating to petitioner’s 2003 tax year. The Form 4340
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i ndi cates that respondent prepared an SFR on January 14, 2005.
The record al so includes a Form 13496, | RC Section 6020(b)
Certification, pertaining to petitioner’s 2003 tax year and dated
February 11, 2005. The Court has also admtted a copy of the SFR
which indicates that it was filed on January 14, 2005, and which
reports the adjustnents contained in the notice of deficiency.
Statenents from FAW and Mm’'s reflecting paynents to petitioner
in 2003 of $208 and $11, 210, respectively are attached to the
SFR.

Section 6020(b) provides:

SEC. 6020(b). Execution of Return by Secretary.--

(1) Authority of Secretary to execute return.--1f

any person fails to nmake any return required by any

internal revenue |aw or regul ation nmade thereunder at

the tinme prescribed therefor, or makes, wllfully or

otherwi se, a false or fraudulent return, the Secretary

shal |l make such return fromhis owmn know edge and from

such information as he can obtain through testinony or

ot herw se.

(2) Status of returns.--Any return so nmade and

subscri bed by the Secretary shall be prima facie good

and sufficient for all |egal purposes.

The record reveals that respondent generated an SFR for
petitioner’s 2003 tax year based on statenents provided by Mm’s
and FAW. Petitioner concedes that she received the incone
reported in the SFR and that she has not paid the tax shown on
the SFR. The SFR conplies with section 6020(b). The SFR

therefore constitutes a return for the purposes of the section

6651(a)(2) addition to tax. Sec. 6651(g)(2). Accordingly,
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respondent has satisfied his burden of production with regard to
the section 6651(a)(2) addition to tax.

B. Section 6651(a)(1)

Respondent determ ned that petitioner is liable for an
addition to tax pursuant to section 6651(a)(1) for 2003. Section
6651(a) (1) inposes an addition to tax for failure to file a
return on the date prescribed (determned with regard to any
extension of time for filing), unless the taxpayer can establish
that such failure is due to reasonabl e cause and not due to
willful neglect. Petitioner concedes that she did not file a
return for 2003, and petitioner has offered no evidence show ng
that her failure to file was due to reasonabl e cause and not due
to willful neglect. Mreover, msclassification of an enpl oyee
does not relieve the enployee of his liability for filing a

correct tax return. See G oons v. Conm ssioner, T.C. Mnob. 1992-

291; Baasch v. United States, 742 F. Supp. 65 (E.D.N. Y. 1990),

affd. w thout published opinion 930 F.2d 911 (2d Cr. 1991).
Accordingly, we hold that petitioner is liable for the addition
to tax under section 6651(a)(1).

C. Section 6651(a)(2)

Respondent al so determ ned that petitioner is liable for an
addition to tax pursuant to section 6651(a)(2) for 2003.
Section 6651(a)(2) provides for an addition to tax where

paynment of tax shown on a return is not tinmely unless the



- 9 -
t axpayer can establish that such failure is due to reasonabl e
cause and not due to willful neglect. Petitioner did not tinely
pay her taxes for 2003. Petitioner did not present any evidence
indicating that her failure to tinely pay her taxes was due to
reasonabl e cause and not due to willful neglect. Accordingly, we
hold that petitioner is liable for the addition to tax under
section 6651(a)(2).

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




