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MVEMORANDUM OPI NI ON

HALPERN, Judge: This case involves the Federal estate tax.
The decedent (decedent) is Gertrude Zl otowski. By notice of

deficiency dated August 24, 2004, respondent determ ned a
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deficiency in Federal estate tax of $933,437 and an addition to
tax for failure to file tinely the estate tax return of $233, 359.

Al'l section references are to the Internal Revenue Code in
effect for the date of decedent’s death, and all Rule references
are to the Tax Court Rules of Practice and Procedure.

On account of stipulations made by the parties, which we
accept, the sole issue remaining for our decision is the addition
to tax for failure to file tinely the estate tax return.

Sone facts have been stipulated and are so found. The
stipulation of facts, with acconpanying exhibits, is incorporated
herein by this reference. W need find few facts in addition to
t hose stipulated and shall not, therefore, separately set forth
our findings of fact. W shall nmake additional findings of fact
as we proceed.

Backgr ound

We may be brief in our background di scussion since the issue
before us is narrow Was the failure to tinely file the estate
tax return due to reasonabl e cause and not due to willful
negl ect ?

Decedent di ed on Septenber 10, 1999. At that time, although
a US. citizen, she was domciled in Germany. She had nade two
wlls, the US wll and a later, German will (the German wll),

whi ch revoked the U.S. wll.
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Apparently in ignorance of the German will, on or about May
22, 2000, two individuals nomnated in the U S wll as
executors, Jacques Roisen (M. Roisen) and Henry Hel man (M.

Hel man), presented the U.S. will for probate in the Surrogate’s
Court of the State of New York (the Surrogate’s Court). On My
31, 2000, the Surrogate’s Court granted themprelimnary letters
testanentary. Janes R Ledley, Esq. (M. Ledley), represented
themin connection with their services in admnistering
decedent’s estate (the estate). Messrs. Roisen and Hel man pl ayed
little role in the selection of M. Ledley as their counsel, but
they accepted himas having been sel ected by decedent’s attorney.
Sone tinme early in June 2000, M. Ledley |earned about the German
will.

Because of the value of the estate, a Form 706, United
States Estate (and Generation-Skipping Transfer) Tax Return, was
due fromthe executors of the estate on or about June 12, 2000.
Messrs. Roisen and Hel man requested and received an extension to
file that return (the estate tax return) until Decenber 10, 2000.
The parties have stipulated that, with respect to that request,
M. Ledley represented Messrs. Roi sen and Hel man. Messrs. Roi sen
and Helman did not file the estate tax return until Septenber 19,
2001.

Sonme time in 2003, the heirs under the German will hired an

American attorney to help with ancillary proceedings in the
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Surrogate’s Court. On June 4, 2004, Dr. Gunther G ewe (Dr.
Grewe) was appointed Ancillary Adm nistrator, C T.A., of the
estate. At the time the petition was filed, Dr. Gewe had a
mai | i ng address in Rye, New York.

On or about June 4, 2004, the prelimnary letters
testamentary issued to Messrs. Roisen and Hel man were revoked.

At the trial of the case, M. Roisen testified; M. Hel man
did not, since he was deceased. |In part, M. Roisen testified as
follows: He is 85 years old. He owns real estate and is the
head of his own dianond firm He believes that he was nom nat ed
as an executor because he was close to decedent’s husband, with
whom he had done business. He knew not hi ng about the estate and
relied fully on the attorneys (i.e., M. Ledley), who were in
charge of the estate. The job of filing the estate tax return
was in M. Ledley’'s hands. He (M. Roisen) did not participate
in the preparation of the estate tax return. He had ful
confidence in M. Ledley, and his only responsibility with
respect to filing the estate tax return was to sign it after it
had been prepared by M. Ledley. He signed the estate tax return
on August 28, 2001. He never discussed with M. Ledley penalties
for a late-filed return. In response to respondent’s counsel’s
guestion as to whether M. Ledl ey had ever discussed with him
whet her the estate tax return was going to be filed on tine, he

answered as follows: “Well, they nentioned it to nme at one tine
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that they were a little late in the filing, and that they took
care of it, and that they would file it alittle later.”

M. Ledley also testified at the trial of the case. 1In
part, he testified as follows: It was his duty to prepare the
estate tax return for Messrs. Roisen and Hel man. He began that
preparation after being retained in 2000. |In |ate Septenber or
early Cctober of 2000, he advised Messrs. Roisen and Hel man to
suspend their admnistration of the estate. He did so because he
had recei ved correspondence from Europe that, if Messrs. Roisen
and Hel man neddled in the estate, it would be at their own ri sk.
He advised themto not then file an estate tax return. He,
hi msel f, suspended preparation of the estate tax return. He
returned to preparation of the estate tax return either in late
January or early February of 2001, since it was taking a |ong
time for the heirs under the German will to take over the New
Yor k proceedi ng.

Di scussi on

Statutory Scheme

Section 2001(a) inposes an estate tax, and section 6018
i nposes on the executor the obligation to make the necessary
return of tax. The term “executor” is defined in section 2203,
and the parties agree that (1) Messrs. Roisen and Hel man were

executors within the neaning of those sections, and (2) they, and
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only they, were responsible for filing the estate tax return when
it becane due.

Section 6075 establishes that an estate tax return nust be
filed within 9 nonths after the decedent’s death, and section
6081 all ows the Secretary of the Treasury to grant an extension
of time to file for no nore than 6 nonths. Messrs. Roi sen and
Hel man recei ved an extension to file the estate tax return until
Decenber 10, 2000. The return was not filed until Septenber 19,
2001, however, and was, therefore, delinquent.

Section 6651(a)(1l) provides for an addition to tax in the
event a taxpayer fails to file a tinely return (determned with
regard to any extension of tinme for filing), unless it is shown
that such failure is due to reasonable cause and not due to
willful neglect. The anount of the addition is equal to 5
percent of the anobunt required to be shown as tax on the
del i nquent return for each nonth or fraction thereof during which
the return remains delinquent, up to a maxi num addition of 25
percent for returns nore than 4 nonths delinquent.

1. Dispute

The parties do not dispute the conputation of the section
6651(a) (1) addition to tax (which respondent agrees nust be
reconput ed, due to additional deductions allowed petitioner).
They di spute only whether petitioner has avoided the addition to

tax by show ng that Messrs. Roisen and Hel man’s del i nquency in
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filing the estate tax return was due to reasonabl e cause and not
due to willful neglect.?
The term “wi || ful neglect” denotes “a conscious, intentional

failure or reckless indifference.” United States v. Boyle, 469

U S. 241, 245 (1985). Reasonable cause is established where,
despite the exercise of ordinary business care and prudence, a

taxpayer is unable to file tinely. 1d. at 246 & n.4; sec.

301.6651-1(c)(1), Proced. & Adm n. Regs.; see al so McMahan v.

Conmm ssioner, 114 F. 3d 366, 369 (2d Cr. 1997) (considering

el ements constituting reasonabl e cause for late filings under
section 6651(a)(1)), affg. T.C. Meno. 1995-547.

Respondent does not contend that the return was delinquent
because of Messrs. Roisen and Helman’s w || ful neglect, only that
they have failed to establish reasonabl e cause for the
del i nquency. Respondent relies on the followi ng points to
support his reasonabl e cause conclusion: Reliance on the advice
of an attorney concerning matters of |aw constitutes reasonable
cause. However, a taxpayer’s reliance on the advice of an
attorney with respect to matters such as neeting filing deadlines

general ly does not constitute reasonabl e cause. Here, M. Ledley

! The del i nquency havi ng been established, respondent has
met the burden of production placed on himby sec. 7491(c), see,
e.g., Weaver v. Conm ssioner, T.C Meno. 2004-108, and petitioner
bears the burden of proving reasonable cause and the |ack of
wi | lful neglect, see Rule 142(a); H gbee v. Conm ssioner, 116
T.C. 438, 446-447 (2001).
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gave Messrs. Roisen and Hel man no advice on which they could
rely. They have failed to show that he advised themthat, as a
matter of law, it was not necessary to file tinmely the estate tax
return. Mreover, their reliance on himto file the estate tax
return was an inperm ssible delegation of their responsibility as
executors. Respondent adds: “If the executor is unable to obtain
conplete information about the decedent[’s] assets, he nust stil
file atinely tax return based on the information avail abl e at
that tine.”

Petitioner relies principally on the argunent that Messrs.
Roi sen and Hel man had reasonabl e cause “because it is abundantly
clear that they relied on the advice of their attorney not to
file at the time the return was due.”

[, Di scussi on

A. | nt roducti on

In United State v. Boyle, supra at 249-250, the Suprene

Court stated:
Congress has placed the burden of pronpt filing
[of an estate tax return] on the executor, not on sone
agent or enpl oyee of the executor. * * * Congress
intended to place upon the taxpayer an obligation to
ascertain the statutory deadline and then to neet that
deadl i ne, except in a very narrow range of situations.
The Court recogni zed that engaging an attorney to assist in
probate proceedings is “plainly an exercise of the ‘ordinary
busi ness care and prudence’ prescribed by [section

301.6651-1(c)(1), Proced. & Adm n. Regs.]”. 1d. at 250.
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Nevert hel ess, describing the executor’s duty to file the return
as an “unanbi guous, precisely defined duty”, the Court cautioned
that the executor’s expectation that the attorney, as his agent,
woul d attend to the matter “does not relieve the principal of his
duty to conply with the statute.” 1d. The Court described as
anong those very narrow circunstances in which an executor may be
excused fromdischarging his duty to ascertain and neet the
filing deadline the circunstance in which an executor has relied
on the erroneous advice of counsel concerning a question of |aw
e.g., “when a taxpayer shows that he reasonably relied on the
advi ce of an accountant or attorney that it was unnecessary to
file a return, even when such advice turned out to have been
m staken.” |d.

B. Analysis

We start our analysis with two unassailable facts: Messrs.
Roi sen and Hel man were obligated to file the estate tax return no
| ater than Decenber 10, 2000, and they failed in that obligation.
Petitioner may escape an addition to tax on account of that
failure if he can show that they had reasonabl e cause for the
failure because they reasonably relied on the advice of M.
Ledl ey that they had no such obligation. Petitioner, however,
has failed to make that showi ng. |Indeed, petitioner has failed
to show that, on Decenber 10, 2000, Messrs. Roisen and Hel man

were aware that the last day for filing the estate tax return was
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passing wi thout the return being filed, nuch less that they |et
it pass without filing the return in reliance on M. Ledley’'s
advi ce.

M. Hel man is deceased, and petitioner has provided no
evidence of M. Helman’s state of mnd. M. Roisen testified
about his adm nistration of the estate, and, fromthat testinony,
we draw the conclusion that he was al nost conpl etely di sengaged
fromestate admnistration, relying on M. Ledley to do virtually
all that was required of himand M. Helnman. Specifically, we
make the follow ng findings, based on M. Roisen’s testinony: He
agreed to serve as an executor to accommodate his ol d business
acquai nt ance, decedent’s husband. He relied on decedent’s
attorney for the selection of M. Ledley as executors’ counsel.
He knew not hi ng about the estate and relied fully on M. Ledl ey,
who, from his perspective, was in charge of the estate. Apart
fromsigning the Form 706, he did not participate in filing it,
whi ch job, he believed, was in M. Ledley’'s hands. He never
di scussed with M. Ledley penalties for a late-filed return. He
only discussed with M. Ledl ey whether the return was going to be
filed on tine after it already was |ate.

M. Roisen’s al nost conpl ete di sengagenent fromreturn
preparation is captured by his final exchange with one of

respondent’ s counsel :
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Q So, essentially your testinony is that they [i.e.,
M. Ledl ey] took care of everything relative to
the filing of the return?

A Absol utely. That is a hundred percent correct.

And you had no participation in the filing of the
return?

A No, except that they required ny signature,

because being the executor of the will, | had to
signit, and which | did. | had full confidence
in them

M. Roisen signed the estate tax return, on August 28, 2001,
after it was nore than 8 nonths overdue.

Whil e we have before us M. Ledley' s testinony that, in late
Septenber or early COctober of 2000, he advised Messrs. Roisen and
Hel man to suspend their adm nistration of the estate and he al so
advised themnot to file an estate tax return, we have no
testinmony from M. Roisen that either he or M. Hel man ever
received (or, if received, understood) that advice. At trial,

M. Roisen was called as a witness by petitioner. He was

exam ned by one of petitioner’s counsel with respect to advice
received fromM. Ledley. He readily agreed with counsel that he
had received advice from M. Ledley and had foll owed that advice.
Counsel s questions, however, were with respect to advice
generally; she did not ask M. Roisen whether he received and
foll owed any advice wth respect to not making a tinmely return of
tax (i.e., filing the estate tax return on or before Decenber 10,

2000). We infer fromthat failure of inquiry that M. Roisen’s
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answer to that question would not have been favorable to

petitioner’s case. See Wchita Term nal Elevator Co. V.

Comm ssioner, 6 T.C 1158, 1165 (1946) (“the failure of a party

to introduce evidence within his possession and which, if true,
woul d be favorable to him gives rise to the presunption that if
produced it would be unfavorable”), affd. 162 F.2d 513 (10th Cr
1947). We are not dissuaded by M. Ledley’' s testinony from our
concl usi on, expressed above, that petitioner has not shown that
Messrs. Roisen and Helman's failure to file tinely the return was
due to their reliance on advice received from M. Ledl ey.

Finally, even considering M. Ledley' s advice, it was not
advice that, as a matter of |law, Messrs. Roisen and Hel man had no
obligation to file an estate tax return by Decenber 10, 2000. It
was sinply advice that there was sone risk (unspecified) with
continuing their admnistration of the estate (including filing
the estate tax return). Indeed, M. Ledley returned to
preparation of the estate tax return in |ate January or early
February 2001 since, he testified, it was taking a long tinme for
the heirs under the German will to take over the New York

pr oceedi ng. 2

2 Until Messrs. Roisen and Hel man were relieved of their
duties as executors, there is no question but that it was their
obligation to file the Form 706. See sec. 20.6018-2, Estate Tax
Regs. Although they may not have had conpl ete information about
the German assets, they could have satisfied that obligation by
filing a tinely tax return based on the best information

(continued. . .)



C. Concl usion

Petitioner has failed to show that, on account of reasonable
cause and not due to willful neglect, petitioner is excepted from
liability for the section 6651(a)(1l) addition to tax.

| V. Concl usi on

Petitioner is liable for an addition to tax pursuant to

section 6651(a)(1l) for failure to file tinely the Form 706.

Deci sion will be entered

under Rul e 155.

2(...continued)
avai lable and later filing an anmended return. See Estate of
Vriniotis v. Comm ssioner, 79 T.C 298, 311 (1982).




