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On Jan. 24, 2002, the Court entered a decision
that there was an overpaynment of $238, 847.24 regarding
E's estate tax liability, which anbunt was paid after
the mailing of the notice of deficiency. That decision
is now final. R issued refunds to E which were |ess
than the overpaynent anount and interest thereon. R
all eges that the refund was | ess than the $238, 847. 24
overpaynent and interest thereon because, after our
deci si on becane final, and pursuant to sec. 6402(a),
| . R C., he applied $85,336.83 of the $238, 847. 24
overpaynent to assessed but unpaid interest that had
accrued on E's estate tax deficiency prior to the date
of paynent (underpaynent interest). E filed a notion
to enforce our overpaynent determ nation pursuant to
sec. 6512(b)(2), I.R C, and Rule 260, Tax Court Rules
of Practice and Procedure.

Hel d: An over paynment neans any paynent of tax in
excess of the tax which is properly due. For purposes
of determ ning the amount of an overpaynent, the term
“tax” includes any underpaynent interest due thereon.
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Thus, an overpaynent by definition is the amount by
whi ch paynents exceed the tax and interest for the
period of underpaynent.

Hel d, further, the anount of the refund shoul d not
have been reduced for underpaynent interest because
that interest was part of the tax amount that was
required to be considered in determ ning the amount of
t he overpaynent. Qur final decision that there was a
$238, 847. 24 overpaynent precludes any remaining unpaid
under paynment interest to which R could apply the
overpaynment. Held, further, sec. 6512(b)(4), |I.R C
whi ch provides that this Court does not have
jurisdiction to restrain or review the Conm ssioner’s
application of an overpaynent pursuant to sec. 6402,
|. RC, tooutstanding tax liabilities of the taxpayer
who overpaid, does not apply where our final decision
in the sanme case precludes the existence of the
liabilities to which the Comm ssioner applied the
overpaynment. E is entitled to a refund of the
$238, 847. 24 overpaynent anount, plus interest thereon,
| ess any refunds already nade with respect to the
over paymnent .

Harold A. Chanberlain and Mchael C. Riddle, for petitioner.

R Scott Shieldes, for respondent.

OPI NI ON

RUVWE, Judge: This matter is before the Court pursuant to
the estate’s Mdtion for Proceeding To Enforce Overpaynent
Determ nation pursuant to Rule 260.! Qur jurisdiction to grant

such relief is conferred by section 6512(b)(2).

IUnl ess otherwise indicated, all Rule references are to the
Tax Court Rules of Practice and Procedure, and all section
references are to the Internal Revenue Code.
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Backgr ound

In 1994, respondent issued a notice of deficiency
determ ning an estate tax deficiency of $663,785 and an accuracy-
rel ated penalty under section 6662(a) of $132,785. The estate
filed its petition with this Court seeking redeterm nation of the
deficiency. |In March 1998, after our first opinion and deci sion
that there was a deficiency of $564,429.87, the estate paid
$646, 325. 76 with respect to its estate tax. Qur first decision
was appeal ed and never becane final. After many years of
litigation,2 we entered a decision on January 24, 2002, that is
now final. In our decision, we determned that the estate was
due an “overpaynent in estate tax in the amobunt of $238, 847. 24,
whi ch amount was paid after the mailing of the notice of
deficiency”.

Perti nent Dates and | nformation

Decedent died on Novenber 16, 1990. The estate filed the
estate tax return on July 12, 1991, and included with it a
paynment of $60, 164.54, which was the tax liability reported on
the return. On March 31, 1998, after our initial decision that

there was a deficiency in the anount of $564, 429.87, the estate

2See Estate of Smith v. Conm ssioner, 108 T.C 412 (1997);
Estate of Smth v. Conm ssioner, 110 T.C 12 (1998); Estate of
Smth v. Comm ssioner, 198 F.3d 515, 526 (5th Cr. 1999); Estate
of Smth v. Conm ssioner, 115 T.C 342, 348-49 (2000); Estate of
Smth v. Conmm ssioner, T.C. Meno. 2001-303; Estate of Smth v.
Conmm ssi oner, 54 Fed. Appx. 413 (5th Cr. 2002).
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remtted a $646, 325. 76 paynent (advance paynent). Respondent
also credited the estate’s estate tax liability wwth a 1992
i ncone tax overpaynent of $63,052. On May 12, 1998, respondent
made a “qui ck assessnent” of estate tax of $564, 429.87 and
deficiency interest thereon of $410, 848. 76.

On January 18, 2002, after our nost recent opinion in this
case, respondent filed respondent’s conputation for entry of
deci sion (respondent’s conputation) along with a proposed
deci sion. Counsel for both parties acknow edged t hat
respondent’s conputation was in accordance with our opinion in

Estate of Smth v. Commi ssioner, T.C. Mno. 2001-303, affd. 54

Fed. Appx. 413 (5th G r. 2002). Based on that conputation, the
parties stipulated that we should enter a decision “that there is
an overpaynent in estate tax in the anmount of $238, 847.24, which

amount was paid after the mailing of the notice of deficiency”.?

3The agreed conputations were prepared pursuant to Rule
155(a), which states:

VWhere the Court has filed or stated its opinion
determning the issues in a case, it may withhold entry
of its decision for the purpose of permtting the
parties to submt conputations pursuant to the Court’s
determ nation of the issues, showi ng the correct anount
of the deficiency, liability, or overpaynent to be
entered as the decision. |If the parties are in
agreenent as to the anount of the deficiency or
overpaynent to be entered as the decision pursuant to
the findings and conclusions of the Court, then they,
or either of them shall file pronmptly with the Court
an original and two copies of a conputation show ng the
anmount of the deficiency, liability, or overpaynent and
(continued. . .)
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On January 24, 2002, we entered our decision that there was
a $238,847.24 overpaynment of estate tax paid after the mailing of
the notice of deficiency and that there was no penalty due from
the estate under section 6662(a). That decision was appeal ed and
affirnmed and is now final. Sec. 7481(a).

Respondent’ s conputation contained the follow ng docunents:

(1) Respondent’s conputation statenent, the pertinent

information of which is listed as foll ows:

Tax assessed and paid $624, 594. 41

Paynent s:

July 12, 1991 $60, 164. 54

April 15, 1993 63, 052. 00

March 31, 1998 501, 377. 87

Total paynents 624, 594. 41

Tax liability pursuant to nandate 385, 747. 17
Over paynent 238, 847. 24
Penalty sec. 6662(a) None

(2) Form 3614-A, Estate Tax, which reconputed in detail the
estate’'s estate tax liability;
(3) Form 6180, Line Adjustnent--Estate Tax, which reconputed

in detail decedent’'s taxable estate;

3(...continued)

that there is no disagreenent that the figures shown
are in accordance with the findings and concl usi ons of
the Court. In the case of an overpaynent, the
conputation shall also include the anount and date of
each paynent nade by the petitioner. The Court wll
then enter its decision.
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(4) a detailed interest calculation which determ ned the
estate’s total Federal deficiency interest deduction as
$209, 943. 54; and
(5) Form 3623, Statenent of Account. For sinplicity, the

followng table is an extraction of the information therein

cont ai ned:

Tax | nt er est
Revised liability $385, 747. 17 - -
Assessnent (tax on return) 60, 164. 54 --
Tax Court assessnent (5/12/98) 564, 429. 87 $410, 848. 76
Total assessnents 624, 594. 41 --
(Decrease) in assessnent (238, 847. 24)
Revised liability 385, 747. 17
Paynent s
Payment with return (7/12/91) 60, 164. 54
Credit transfer 1992 (4/15/93) 63, 052. 00
Advance paynent?! (3/31/98) 501, 377. 87 144, 947. 89
Total paynments 624, 594. 41
(Over paynent) (238, 847. 24)

1Advance _paynent totalin 646, 325. 76 received on May. 31,
1908 " P Phe 1ot al payé%ﬁ%, $501, 377.87 was app i'ed 't ovr ds

t he additional tax assessnent, and $144,947.89 was applied
towards the additional interest assessnent nade on May 12,
1998.
The interest referred to in this docunent is interest on the
under paynent of tax that accrued prior to the estate’ s paynent of
$646, 325. 76 on March 31, 1998. Hereafter, we refer to interest
accrued during that period as “underpaynent interest”. See

Sunoco, Inc. & Subs. v. Conmi ssioner, 122 T.C. 88 (2004).

On May 6, 2002, after our final decision, respondent abated

$180, 564. 04 of the previously assessed underpaynent interest and
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$238,847. 24 of the previously assessed estate tax. On May 13,
2002, respondent issued to the estate a refund check of
$210, 467. 35, consisting of a $153,510.41 refund for overpaynent
of estate tax and $56,956.94 in interest on that refunded anount.
Respondent conputed the $153,510.41 portion of the refund by
subtracting $85, 336.83 fromthe $238, 847. 24 overpaynment anount in
our final decision. According to respondent, the $85, 336. 83 was
t he anbunt of assessed but unpaid underpaynment interest. On
Cct ober 6, 2003, respondent abated $20, 341.20 in under paynment
interest. On Cctober 6, 2003, respondent refunded $30, 108.47 to
the estate.*

Di scussi on

In its notion, the estate argues that the anount refunded by
respondent, $210,467.35 ($153,510.41 in overpaid estate taxes and

$56,956.94 in interest on that ambunt) was incorrect. It is the

‘Respondent alleges that this represented a $20, 341. 20
under paynment interest abatenent and $9, 767. 27 in interest
thereon. According to respondent, he initially applied the 1992
i ncome tax overpaynent to the estate’s estate tax deficiency as
of Mar. 15, 1996, but the correct date was Apr. 15, 1993. In his
response to the estate’s notion, respondent explains:

Thi s anbunt was abated as a result of applying the
$63, 052 i ncone tax overpaynent credit to the correct
date (April 15, 1993). This anmount, plus interest of
$9, 767. 27, was refunded to petitioner on Cctober 6,
2003.

* * * * * * *

Until October 6, 2003, the credit was incorrectly
applied effective March 15, 1996.
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estate’s position that since this Court entered a decision that
there was a $238, 847.24 overpaynent, it is this amunt, plus
i nterest thereon, which should be refunded to the estate.
Accordingly, the estate seeks $85,336.83, the difference between
$238, 847. 24 and $153,510.41, plus interest thereon.® W ordered
respondent to respond to the notion.

I n response, respondent argues that at the time the Court’s
deci sion becane final, the estate owed assessed and unpai d
under paynment interest of $85,336.83. Respondent acknow edges
that the estate’s total paynments exceed both the tax and interest
regarding the estate tax liability but bases his argunent on the
all ocations of the paynents that respondent nade between tax and
interest. Respondent argues that he had originally, before the
final decision, assessed underpaynment interest in the anmount of
$410, 848. 76 and al | ocated $144,947.89 (fromthe $646, 325. 76,
March 31, 1998, advance paynent) to that underpaynent interest.
On the basis of the final decision, respondent explains that he
abat ed $180,564.04 in underpaynent interest. Thus, after al
respondent’s allocations and abatenents, respondent all eges that
$85, 336. 83 i n under paynent interest renmai ned unpaid. Respondent
states that he subtracted this amount fromthe $238, 847. 24

over paynment that we deternmi ned, and he applied the $85, 336.83 to

5’'n its notion, the estate refers to $85, 337.83. However,
it is clear that the estate made a mathenatical error, and the
correct figure is $85, 336. 83.
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assessed but unpaid interest pursuant to section 6402. This
resulted in the May 13, 2002, refund of $210,467. 35, which
consi sted of $153,510.41 ($238,847.24 m nus $85, 336. 83) plus
interest on the $153,510.41. Respondent argues that pursuant to
section 6402(a) he is entitled to credit part of the $238, 847. 24
over paynment against interest that accrued on the unpaid estate
tax for the period before the estate’s $646, 325. 76 paynent on
March 31, 1998. Neither party cites any casel aw to support their
respective positions. Both parties have submtted witten
argunents in support of their positions, and both state that they
do not request a hearing on this matter.

The parties stipulated that our decision, that the estate
had an overpaynent of $238,847.24, was in accordance with our

opinion in Estate of Smth v. Comm ssioner, T.C Meno. 2001- 303.

The decision was affirmed by the Court of Appeals for the Fifth

Crcuit. See Estate of Smth v. Conm ssioner, 54 Fed. Appx. 413

(5th CGr. 2002). Both parties agree that our opinion and
decision are now final. Respondent, neverthel ess, argues that he
was entitled to refund less than the $238, 847. 24 over paynent
anount, by applying $85,336.83 of that overpaynent amount to
assessed and unpai d underpaynent interest which apparently he did
not factor into his conputation of the overpaynent anount that is
in our final decision. W nust first decide whether the anount

of an “overpaynent” nust include consideration of any
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under paynment interest owed by a taxpayer at the tinme of the
over paynment calculation. Stated differently, can there be an
“overpaynent” in an anount that has not been reduced by unpaid
under paynment interest?

1. What Constitutes an Over paynent?

The Code does not have an all-inclusive definition of an
“overpaynent”. Section 6401 provides exanples of certain types
of overpaynents. For instance, the term “overpaynent” i ncl udes
“that part of the anmpbunt of the paynent of any * * * tax which is
assessed or collected after the expiration of the period of
[imtation properly applicable thereto.” Sec. 6401(a). On the
ot her hand, section 6401(c) provides that an “anpbunt paid as tax
shall not be considered not to constitute an overpaynent solely
by reason of the fact that there was no tax liability in respect
of which such anmount was paid.” However, these specific
provi sions do not provide a general definition of the term The

Suprene Court in Jones v. Liberty Gass Co., 332 U S. 524, 531

(1947), has defined an overpaynent as foll ows:

we read the word “overpaynent” in its usual sense, as
meani ng any paynent in excess of that which is properly
due. Such an excess paynent may be traced to an error
in mathematics or in judgnent or in interpretation of
facts or law. And the error nay be conmtted by the

t axpayer or by the revenue agents. \WWatever the
reason, the paynment of nore than is rightfully due is
what characterizes an overpaynent.

See also United States v. Dalm 494 U. S. 596, 609 n.6 (1990)

(“The comonsense interpretation is that a tax is overpaid when a
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t axpayer pays nore than is owed, for whatever reason or no reason

at all.”); Sunoco, Inc. & Subs. v. Conm ssioner, 122 T.C. 88

(2004); Bachner v. Comm ssioner, 109 T.C 125 (1997), affd.

wi t hout published opinion 172 F.3d 859 (3d Cr. 1998); Estate of

Baungardner v. Conm ssioner, 85 T.C. 445, 450 (1985). (Qbviously,

as we have previously observed: “In order to determ ne the
exi stence of an overpaynent, there nust first be a determ nation

of the amobunt of tax properly due.” Wnn-Dixie Stores, Inc. &

Subs. v. Comm ssioner, 110 T.C 291, 295 n.5 (1998) (citing

Grard Trust Bank v. United States, 226 C. d. 366, 369, 643

F.2d 725, 727 (1981)). This leads to the question of the neaning
of the term“tax”.

The Code generally treats underpaynent interest as tax.
Section 6601(e) (1) provides:

SEC. 6601(e). Applicable Rules.—-Except as
otherwi se provided in this title--

(1) Interest treated as tax.—Interest prescribed
under this section on any tax shall be paid upon notice
and demand, and shall be assessed, collected, and paid
in the sane manner as taxes. Any reference in this
title (except subchapter B of chapter 63, relating to
deficiency procedures) to any tax inposed by this title
shall be deened also to refer to interest inposed by
this section on such tax. [Enphasis added.]
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Section 6512(b)(1)° confers our overpaynent jurisdiction in cases
that are properly before the Court pursuant to our deficiency

jurisdiction.” The pertinent part of section 6512(b)(1) provides

6Sec. 6512(b) (1) provides:

SEC. 6512(b). Overpaynent Determ ned by Tax
Court. --

(1) Jurisdiction to determ ne.--Except as provided
by paragraph (3) and by section 7463, if the Tax Court
finds that there is no deficiency and further finds
that the taxpayer has made an overpaynent of incone tax
for the sane taxable year, of gift tax for the sane
cal endar year or calendar quarter, of estate tax in
respect of the taxable estate of the same decedent, or
of tax inposed by chapter 41, 42, 43, or 44 with
respect to any act (or failure to act) to which such
petition relates for the sane taxable period, in
respect of which the Secretary determ ned the
deficiency, or finds that there is a deficiency but
that the taxpayer has made an overpaynent of such tax,
the Tax Court shall have jurisdiction to determ ne the
anount of such overpaynent, and such anount shall, when
t he decision of the Tax Court has becone final, be
credited or refunded to the taxpayer. |If a notice of
appeal in respect of the decision of the Tax Court is
filed under section 7483, the Secretary is authorized
to refund or credit the overpaynent determ ned by the
Tax Court to the extent the overpaynent is not
contested on appeal.

'As we have previously stated:

Over paynent jurisdiction depends on whet her we have
jurisdiction to find that “there is no deficiency” or
“that there is a deficiency.” Barton v. Conmm Ssioner,
97 T.C. 548, 552 (1991). Respondent has issued a
notice of deficiency containing a determ nation that
petitioner is liable for deficiencies in inconme tax for
1988 through 1991. Petitioner filed a tinmely petition.
Therefore, we have jurisdiction and are required to
find that there either is or is not a deficiency for
each of the years 1988 through 1991. Estate of
(continued. . .)
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that if the Tax Court “finds that the taxpayer has made an

overpaynment * * * of estate tax * * * the Tax Court shall have

jurisdiction to determ ne the anount of such overpaynent”.
(Enphasi s added.) Section 6512(b) is not part of the deficiency
procedures in subchapter B of chapter 63.8 Therefore, the
reference to tax in section 6512(b) must, pursuant to section

6601(e), include interest on tax. As we stated in Barton v.

Conmm ssi oner, 97 T.C. 548, 552 (1991):

section 6601(e) states that interest shall be treated
as tax and that any reference in title 26 to the term
“tax” “shall be deened also to refer to interest.” The
| one exception to this statutory rule relates to
subchapter B of chapter 63 containing both the
definition of “deficiency” and this Court’s
jurisdictional authority to redeterm ne a “deficiency”.
Section 6512, which gives this Court jurisdiction to
determ ne overpaynents, is not within subchapter B of
chapter 63, and the literal terns of section 6601(e) (1)
provide that interest is to be treated as tax for al

ot her purposes in title 26, including section 6512(Db).

* * *x[9]

(...continued)

Baungardner v. Conmm ssioner, 85 T.C. 445, 448 (1985).

It follows that we al so have jurisdiction to determ ne
whet her petitioner has nade overpaynents of incone tax
for the sane years. Sec. 6512(b); Barton v.
Conmm ssi oner, supra at 552. [Wnn-Dixie Stores, Inc. &
Subs. v. Comm ssioner, 110 T.C 291, 295 (1998).]

8The only reference to “overpaynment” in subch. B of ch. 63
is in sec. 6214(e) which provides: “For provision giving Tax
Court jurisdiction to order a refund of an overpaynent and to
award sanctions, see section 6512(b)(2).”

°l'n Estate of Baungardner v. Conm ssioner, 85 T.C. 445, 452
(1985), we stated: “Interest may be part of an overpaynent if
the interest accrued and was paid prior to the tinme the
over paynent was cl ained or arose.”
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See Wnn-Dixie Stores, Inc. & Subs. v. Conmni ssioner, supra at 295

(“An ‘overpaynent’ of tax can include interest. Section
6601(e) (1) provides that interest shall be treated as tax and
that any reference in title 26 to the term‘tax’ shall be deened
also to refer to ‘interest’. The |one exception to this rule is
that interest is not considered a tax for purposes of determ ning

a ‘deficiency’”.). As we recognized in Lincir v. Conm ssioner,

10The Chi ef Counsel’s National Ofice has acknow edged in
field service advice that:

As explained in Wnn-Di xie Stores, Inc. v.

Comm ssioner, 110 T.C. 291 (1998), the Tax Court has
jurisdiction to determ ne overpaynents of incone tax.
|. R C. 8§ 6512(b). Because |I.R C. § 6601(e)(1) provides
that interest shall be treated as a tax, an overpaynment
of tax includes any interest that is part of such
overpaynment. The statutory exceptionin|.RC 8§
6601(a) [sic] that excludes interest as a tax for

pur poses of determ ning a deficiency under .R C 8
6211(a) does not apply to overpaynents. As long as the
Service has determned a deficiency in tax for the
years at issue, the Tax Court has jurisdiction to
determ ne an overpaynent of tax, including interest,

for those years. Estate of Baungardner, 85 T.C. 445
(1986). [Field Serv. Adv. 1999-24017 (June 18, 1999).]

In Field Service Advice 2000-01003 (Jan. 7, 2000), the Chief
Counsel s National Ofice explained:

Code section 6512(b) defines the Tax Court’s
jurisdiction to determ ne overpaynents. |n general,
the court has jurisdiction to determ ne the anmount of
an overpaynent in inconme tax for a taxable year where
it finds “that there is no deficiency and further finds
that the taxpayer has made an overpaynent of incone tax
for the sane taxable year,” or where the court finds
“there is a deficiency but that the taxpayer has nade
an overpaynent of such tax.” 1d., 86512(b)(1).
Further, in determ ning whether X Corp has overpaid its
(continued. . .)
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115 T.C. 293, 298 (2000), affd. 32 Fed. Appx. 278 (9th Gr
2002) :

Consistent with section 6601(e), the Court does
have jurisdiction to redeterm ne statutory interest
where a taxpayer has properly invoked the Court’s
over paynment jurisdiction pursuant to section 6512. See
Barton v. Conm ssioner, 97 T.C. 548, 554-555 (1991).

In Wnn-Dixie Stores, Inc. & Subs. v. Conmi ssioner, 110
T.C. 291 (1998), we held that the Court had
jurisdiction under section 6512 to review the
taxpayers’ claimthat they had overpaid statutory
interest for the years in issue where the Conm ssioner
had rejected the taxpayers’ request pursuant to section
6402(a) to offset the tax deficiencies (and interest)
for the years before the Court against the taxpayers’
overpaynents for earlier years. * * *[1l

See al so Sunoco, Inc. & Subs. v. Commi ssioner, 122 T.C. at 94

(“Respondent concedes that this Court has jurisdiction under
section 6512(b) to determ ne an overpaynent based upon

petitioner’s claimthat it overpaid underpaynent interest.

10¢, .. conti nued)

taxes, the court has jurisdiction to determ ne whet her
X Corp overpaid interest by virtue of its entitlenent
to a zero interest rate on underpaynents for the years
before the court. Wnn-Dixie Stores, Inc. v.

Comm ssioner, 110 T.C. 291 (1998). * * *

11See pettee v. Comm ssioner, T.C. Meno. 2003-43, where we
observed:

Section 6512(b) provides, inter alia, that if a

t axpayer properly invokes our overpaynent jurisdiction
under section 6512(b), then we have jurisdiction to
determ ne the amount of the taxpayer’s overpaynent.
This jurisdiction under section 6512 also permts us to
redetermne a taxpayer’s statutory interest. Lincir v.
Comm ssi oner, 115 T.C 293, 298 (2000), affd. 32 Fed.
Appx. 278 (9th Cir. 2002); see Zfass v. Conm Ssioner,
118 F. 3d 184, 192 n.9 (4th Cr. 1997), affg. T.C Meno.
1996- 167.
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Respondent acknow edges that excess underpaynent interest which
has been assessed and paid by petitioner ‘becones part of the

overpaynent, i.e., a paynent in excess of that which is properly

due.’ ") . 12

12The Chi ef Counsel’s National Ofice addressed the neaning
of the term “overpaynent” and our overpaynent jurisdiction to
det erm ne under paynment interest in field service advice:

The [ Tax] Court does have jurisdiction to consider
al | eged overpaynents of underpaynent interest as part
of its overpaynent jurisdiction. Such excessive
i nterest, once assessed and paid, becones part of an
overpaynent, i.e., a paynent in excess of that which is
properly due. Jones v. Liberty dass Co., 332 U S
524, 531 (1947); Baungardner v. Conm ssioner, 85 T.C
445 (1985). At the tinme of the overpaynent, previous
paynments of tax and previous paynents of interest nerge
to becone the refundabl e anobunt of the overpaynent,
regardl ess of their previous designation as tax or
interest. Baunpardner, at 457-58; see al so section
6601(e)(1); Al exander Proudfoot Co. v. United States,
454 F.2d 1379, 1383 (1972) (“deficiency interest
has been deened an integral part of the tax”); Barton
v. Comm ssioner, 97 T.C 548 (1991) (Tax Court has
jurisdiction to consider overpaynent of interest under
former section 6621(c) even though it does not have
jurisdiction over a proposed determ nation of yet-to-be
assessed and pai d underpaynent interest).

* * * * * * *

Thus, in Wnn-Dixie Stores, Inc. v. Conm SsSioner,
110 T.C. 291 (1998), the court held that it had
jurisdiction to consider the effect of the Service’'s
failure to honor the taxpayer’s request that the
Service credit overpaynents of tax fromother tax years
agai nst the proposed liabilities before the court
because such crediting would have reduced t he anmount of
under paynent interest due fromthe taxpayer on the
deficiencies. Critical to the Court’s exercise of
jurisdiction was the taxpayer’s paynent of the tax plus
t he under paynment interest determ ned by the Service

(conti nued. ..
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Respondent nmakes no argunent in this case that underpaynent
interest is not an appropriate factor to be considered in
determ ning an overpaynent of tax. Indeed, respondent’s own
regul ati ons provide:

there can be no overpaynent of tax until the entire tax
liability has been satisfied. Therefore, the dates of
overpaynent of any tax are the date of paynent of the
first amount which (when added to previous paynents) is
in excess of the tax liability (including any interest,
addition to the tax, or additional anount) * * * [ Sec.
301. 6611-1(b), Proced. & Adm n. Regs.; enphasis
added. 9]

This regul ation provides two exanpl es of assessnents, paynents,
and resulting overpaynents. The second exanple in subpart (c) of
the regul ation involves a situation where a deficiency had been
assessed agai nst a corporate taxpayer and the deficiency and

i nterest had been paid. Subsequently, it was determ ned that
there was no deficiency. |In delineating the anmounts and dates of

overpaynents, the regulation provides that “The anmount of any

12, .. continued)
before the taxpayer asked the court to determ ne an
over paynment of tax, including underpaynent interest.

Field Serv. Adv. 2000-12049 (Mar. 24, 2000).

13The estate cites this regulation inits notion. 1In
respondent’s response to the notion, respondent neither cites to
nor argues against the applicability of this regulation. In

Estate of Baungardner v. Comm ssioner, 85 T.C at 451-452, we
cited the aforenentioned regulation in support of our
jurisdiction to consider underpaynent interest as part of our
overpaynent jurisdiction. |In the 19 years follow ng our
Baungar dner opi nion, the Conm ssioner has not nodified this
regul atory definition of an “overpaynent”.
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interest paid with respect to the deficiency * * * is also an
over paynent.”'* Sec. 301.6611-1(c), Proced. & Adm n. Regs.

In order to determ ne whether or not an overpaynent exists,
we nmust first determne the proper anpbunt of tax.!® 1In |ight of
t he above-cited cases and section 301.6611-1(b), Proced. & Adm n.
Regs., we hold that for purposes of determ ning an overpaynent of
tax pursuant to section 6512(b), the proper tax includes

under paynent interest and that the anount of an overpaynent is

¥The Chi ef Counsel’s National Ofice echoes this position

in field service advice: “Although paynents of under paynment
interest are not considered in determ ning a deficiency, they can
be wei ghed in determ ning whether an overpaynment exists.” Field

Serv. Adv. 2000-12049 (Mar. 24, 2000).

’\W¢ have held that in nmaking an overpaynment determ nation
the tax which is “properly due” is the correct anount of tax,
regardl ess of whether the correct tax has been or could be
assessed at the tine of our decision. See Bachner v.

Comm ssioner, 109 T.C 125 (1997), affd. w thout published
opinion 172 F.3d 859 (3d Cir. 1998), where we found there was no
over paynment of the taxpayer’s proper tax even though the statute
of limtations barred assessnent of that tax for the year in
issue. We relied on the holding in Lewis v. Reynolds, 284 U.S.
281, 283 (1932), wherein the Court stated:

An over paynent nust appear before refund is authorized.
Al though the statute of |limtations may have barred the
assessnment and collection of any additional sum it
does not obliterate the right of the United States to
retain paynents already received when they do not
exceed the anount which m ght have been properly
assessed and denanded.

Bachner was decided on remand fromthe Court of Appeals for the
Third Crcuit, which had held that the question of whether there
was an overpaynent was an issue that was independent of whether
there was a deficiency. Bachner v. Conm ssioner, 81 F.3d 1274,
1279 (3d Gir. 1996).
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t he anobunt by which paynents exceed the tax, including any
under paynent interest.1

2. Sections 6402(a) and 6512(b)(4)

In his response, respondent explains that the estate’'s
refund is less than the $238, 847. 24 overpaynment anount, because
section 6402(a) entitled himto apply part of the $238,847.24 to
assessed but unpai d underpaynent interest. Section 6402(a)

provi des:
SEC. 6402. AUTHORITY TO MAKE CREDI TS OR REFUNDS

(a) General Rule.--1n the case of any overpaynent,
the Secretary, within the applicable period of
[imtations, may credit the anount of such overpaynent,
including any interest allowed thereon, against any
l[tability in respect of an internal revenue tax on the
part of the person who made the overpaynent and shall,
subj ect to subsections (c), (d), and (e) refund any
bal ance to such person

Respondent cites only section 6402 and does not cite or rely
on section 6512(b)(4). However, we address the application of
bot h sections 6402 and 6512(b)(4). Section 6512(b)(4) provides:

(4) Denial of jurisdiction regarding certain

credits and reductions.--The Tax Court shall have no

jurisdiction under this subsection to restrain or

review any credit or reduction nade by the Secretary
under section 6402.

n field service advice, the Chief Counsel’s National
Ofice states:

At the tinme of the overpaynent, previous paynents of
tax and previous paynents of interest nmerge to becone

t he refundabl e anount of the overpaynment, regardless of
their previous designation as tax or interest. [Field
Serv. Adv. 2000-12049 (Mar. 24, 2000).]
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We do not think that sections 6402 and 6512(b) (4)
contenplate the situation presented in this case. A nore |ogica
interpretation of sections 6402 and 6512(b)(4) is that this Court
may not restrain or review the Conmm ssioner’s section 6402(a)
application of an overpaynent anmount to tax liabilities other
than those which were the subject of the overpaynent decision

See, e.g., Savage v. Comm ssioner, 112 T.C. 46 (1999). CQur

interpretation is buttressed by the | anguage of section 6402(a),
whi ch gives the Secretary the power to “credit the anount of such
overpaynent, including any interest allowed thereon, against any
liability in respect of an internal revenue tax on the part of
t he person who made the overpaynent”. Before section 6402 cones
into play, there nust be an overpaynent of a specific tax, and
t he amount of that overpaynent nust be cal cul ated by determ ning
t he proper anobunt of tax and determ ning the anmount by which
paynents exceed the proper tax. As we have held above, the
proper anmount of tax for purposes of an overpaynent includes
under paynent interest.

Section 6512(b)(2), which forns the basis of our
jurisdiction to order the refund of an overpaynent provides:

(2) Jurisdiction to enforce.--1f, after 120 days

after a decision of the Tax Court has beconme final, the

Secretary has failed to refund the overpaynent

determ ned by the Tax Court, together with the interest

t hereon as provided by subchapter B of chapter 67, then
the Tax Court, upon notion by the taxpayer, shall have
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jurisdiction to order the refund of such overpaynent
and interest. * * *

Were we to allow respondent to reduce the refund of an

over paynment by an anount that shoul d have al ready been factored
into determ ning the anount of the overpaynent, we would, in
effect, be allow ng respondent to disregard the anount of the
overpaynment in our final decision. That would do violence to the
definition of the term*“overpaynment” and ignore the binding
nature of our final decision. Qur decision was clear: the
estate overpaid its estate tax by $238,847.24. Respondent’s
position that he is reducing the refund of the overpaynent by the
anount of assessed but unpai d underpaynent interest sinply fails
to recogni ze that underpaynent interest is part of the

cal culation that nust be nmade in arriving at the anount of an
over paynent .

We hold that we have jurisdiction over the estate’s notion
under section 6512(b)(2) and that sections 6402 and 6512(b)(4) do
not apply where our final decision in the sanme case precludes the
exi stence of the tax liabilities to which the Comm ssi oner

attenpts to apply the overpaynent.?’

YI'n an opinion issued before the enactnent of sec.
6512(b) (4), the Court of Appeals for the Second Circuit observed:

These provisions [regarding our deficiency
jurisdiction], taken together with 86512(b) (1),
authorize the Tax Court definitively to determ ne the
anmount of any deficiency and overpaynent for a taxable
year brought before it by a taxpayer petition, and
provide for the court to take into account any prior
(continued. . .)



3. FEinality

A prerequisite to filing a notion pursuant to section
6512(b)(2) is the finality of the overpaynent decision. W
cannot nodi fy our final decision that there was an overpaynent of
$238, 847. 24 sol ely because of respondent’s allegation that he
failed to include all the underpaynent interest in his
cal cul ation of the overpaynent anount.

We recently discussed the standards for vacating a final

decision in CGnema ‘84 v. Conmm ssioner, 122 T.C. 264 (2004). 1In

that opinion, we noted that as a general rule the finality of a

decision is absolute. See Abatti v. Conmmi ssioner, 86 T.C. 1319,

1323 (1986), affd. 859 F.2d 115 (9th GCir. 1988). W noted that
we have jurisdiction to set aside a decision where there is a

fraud on the court. See Toscano v. Commi ssioner, 441 F.2d 930

(9th Gr. 1971); Kenner v. Conmm ssioner, 387 F.2d 689 (7th Gr

1968); Taub v. Conmm ssioner, 64 T.C 741, 751 (1975), affd.
wi t hout published opinion 538 F.2d 314 (2d Cr. 1976); see also

Senate Realty Corp. v. Conm ssioner, 511 F.2d 929 (2d Gr.

1975)). W also noted that we vacated a final decision where a

(... continued)

86402(a) application of that overpaynent as a credit
envi sioned by 86512(b) (1), but mlitate strongly
against an interpretation that a prior 86402(a)
application of the overpaynent divests the Tax Court of
jurisdiction to performits 86512(b)(1) obligation to
determ ne the anount of the overpaynent. * * * [Belloff
v. Conmi ssioner, 996 F.2d 607, 613 (2d Cr. 1993),
affg. T.C. Meno. 1991- 350. ]
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clerical error was di scovered after the decision had becone

final. Mchaels v. Comm ssioner, 144 F.3d 495 (7th Gr. 1998),

affg. T.C. Menp. 1995-294.1® Here, it is clear that there was
neither fraud nor clerical error, but only respondent’s failure
to include the full anpbunt of underpaynent interest in his
conputation of the overpaynent anmount. This is not grounds to
give us jurisdiction to nodify our final decision. |In Wapnick

v. Comm ssioner, 365 F.3d 131, 132 (2d Cr. 2004), the court

explained the finality of Tax Court decisions stating:

section 7481 of the Internal Revenue Code provides that
a decision of the Tax Court becones final “upon the
expiration of the time allowed for filing a petition
for certiorari, if the decision of the Tax Court has
been affirnmed or the appeal dism ssed by the United
States Court of Appeals and no petition for certiorari
has been duly filed.” 26 U S.C. 87481(a)(2)(A). In

¥ln Cnema ‘84 v. Conm ssioner, 122 T.C. 264 (2004), we
noted that the Court of Appeals for the Sixth Crcuit had
previously held that a final decision of the Tax Court coul d be
vacated in situations involving mutual m stake, see Reo Mdtors,
Inc. v. Conm ssioner, 219 F.2d 610 (6th G r. 1955), but that in a
nore recent case, Harbold v. Conm ssioner, 51 F.3d 618, 622 (6th
Cir. 1995), the Court of Appeals for the Sixth Grcuit held that
Reo Motors, Inc. was overruled by the Suprene Court in Lasky v.
Comm ssioner, 352 U.S. 1027 (1957), and that the Court would no
| onger follow the rationale of Reo Motors, Inc.

¥'n Stamm Intl. Corp. v. Conm ssioner, 90 T.C. 315 (1988),
t he Comm ssioner sought relief froma settlenent agreenent
because “the conputations for entry of decisions” resulted in
| ess than the Conm ssioner expected due to his m scal cul ati ons.
Id. at 320. In denying the Conm ssioner’s notion, we noted that
t he considerations involved in whether to grant relief fromthe
settl ement agreenent were “akin to those involved in vacating a
j udgnent entered by consent. In such cases, the parties are held
to their agreement without regard to whether the judgnent is
correct on the nmerits.” 1d. at 322.
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considering the predecessor to section 7481, the
Suprene Court ruled that after an order of the Tax
Court has becone final the “statute deprives us of
jurisdiction over the case.” R_Sinpson & Co. V.

Comm ssioner, 321 U. S. 225, 230 (1944); see al so Lasky
v. Comm ssioner, 235 F.2d 97, 99 (9th Cr. 1956). The
Court recognized that “the usual rules of |aw
applicable in court procedure nust be changed” to
achieve the finality needed in the real mof tax

deci sions. See Sinpson, 321 U S. at 228.

It is suggested that the result of our opinion is
i nequi tabl e and hands the estate a wndfall. However, the fact
t hat our overpaynent decision in this case was appeal ed,
affirnmed, and has becone final, deprives us, and any other court,
of jurisdiction to nodify the final decision that there was an

over paynment of $238,847.24.2° This rule of finality can result

20Sec. 6512(a) generally deprives any other court from
taking jurisdiction to determ ne an overpaynent if the taxpayer
has filed a petition in the Tax Court. The origin of sec.
6512(a), as applied to estate taxes, is sec. 319(a) of the
Revenue Act of 1926, ch. 27, 44 Stat. (Part 2) 84. S. Rept. 52,
69t h Cong., 1st Sess. (1926), 1939-1 C. B. (Part 2) 332, 351,
expl ains the reasons for the enactnent of sec. 319(a) of the
Revenue Act of 1926 as foll ows:

But if he [taxpayer] does elect to file a petition
with the Board his entire tax liability for the year in
question (except in case of fraud) is finally and
conpletely settled by the decision of the Board when it
has becone final, whether the decision is by findings
of fact and opinion, or by dismssal, as in case of
| ack of prosecution, insufficiency of evidence to
sustain the petition, or on the taxpayer’s own notion.
The duty of the Conmm ssioner to assess the deficiency
thus determ ned is mandatory, and no matter how
meritorious a claimfor abatenent of the assessnent or
for refund he can not entertain it, nor can suit be
mai nt ai ned against the United States or the collector.
Finality is the end sought to be attained by these

(continued. . .)
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in either the taxpayer’s or the Comm ssioner’s receiving a
benefit that woul d not have been avail able had a m stake been
corrected before a decision becane final.?
This Court applies equitable principles in deciding the

anount of a deficiency, see Wods v. Conmm ssioner, 92 T.C 776,

784 (1989), or the anpunt of an overpaynent. |In Bachner v.

Comm ssioner, 109 T.C 125, 131 n.7 (1997), we noted:

In a Tax Court proceeding, either party is free to

rai se equity-based defenses to the assertions of the
other party, and the Court, insofar as it has
jurisdiction over the main claim is free to entertain
t hose defenses. Estate of Mieller v. Conm ssioner, 101
T.C 551, 557 (1993). Here, we have jurisdiction to
determ ne the overpaynent under sec. 6512(b) (1) and,
therefore, respondent is free to raise the defense
provided in Lewis v. Reynolds, 284 U S. 281 (1932).

* * %

However, as previously explained, once the decision in this case

speci fying the anount of the overpaynent becane final, we | ost

20(. .. conti nued)

provisions of the bill, and the commttee is convinced
that to allow the reopening of the question of the tax
for the year involved either by the taxpayer or by the
Comm ssi oner (save in the sole case of fraud) woul d be
hi ghl y undesirabl e.

See Estate of Bailly v. Comm ssioner, 81 T.C. 949, 955 n. 10
(1983).

2lFor a discussion of the hardships that can result fromthe
rules governing finality, see Estate of Bailly v. Conm ssioner,

supra.
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jurisdiction to nodify our decision that there was an over paynent
of $238,847.24. 2
We have consistently held that we do not have equitable
power to expand our jurisdiction. As we stated in Wods V.

Conmi ssi oner, supra at 784:

An historical analysis of our cases discloses
numer ous i nstances where we have applied equitable
principles in deciding i ssues over which we had
jurisdiction. For exanple, we have applied the equity-
based principles of waiver, duty of consistency,
estoppel, substantial conpliance, abuse of discretion,
| aches, and the tax benefit rule. “Wile we cannot
expand our jurisdiction through equitable principles,
we can apply equitable principles in the disposition of

225ec. 7481(c) allows only a taxpayer (not the Comnm ssioner)
to file a notion for the redeterm nation of interest under
certain circunstances. The estate’s notion before us is based on
sec. 6512(b). Respondent makes no argunent that sec. 7481(c) has
any relevance to the estate’s notion. |Indeed, the 1997
| egi sl ative history regarding sec. 7481(c) specifically states:

In clarifying the Tax Court’s jurisdiction over

i nterest determ nations, the conferees do not intend to
[imt any other renedies that taxpayers may currently
have with respect to such determ nations, including in
particul ar refund proceedings relating solely to the
anount of interest due. [H Conf. Rept. 105-220, at
733 (1997), 1997-4 C.B. (Vol. 2) 1457, 2203.]

A proceedi ng under sec. 6512(b) is one of the “other renedies”
that taxpayers had. |In field service advice, the Chief Counsel’s
National O fice has recognized that the Tax Court has
jurisdiction under sec. 6512(b) to consider alleged overpaynents
of under paynent interest and that:

the Tax Court has auxiliary jurisdiction under section
7481(c) to determ ne whether the taxpayer has nmade an
over paynment of interest or the Service has underpaid

i nterest based upon a deficiency or overpaynent
decision entered by the court * * * [Field Serv. Adv.
2000- 12049 (Mar. 24, 2000); enphasis added.]
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cases that come within our jurisdiction.” Berkey v.
Comm ssioner, 90 T.C. 259, 270 (1988) (Hanblen, J.,
concurring). [Fn. refs. omtted. %

When a Tax Court decision becones final and there is no
jurisdiction in any other Federal Court, the Internal Revenue
Service (IRS) does not shy away fromarguing that |ack of

jurisdiction trunps equity. For exanple, in United States v.

Dalm 494 U. S. 596 (1990), the taxpayer who had been the
admnistratrix of her former enployer’s estate received
substanti al paynents fromthe deceased enpl oyer’s brother. Those
paynents were reported on a Federal gift tax return, and the gift
tax was paid by the taxpayer. Subsequently, the I RS exam ned the
t axpayer’s incone tax return for the year in which she received

t he paynents and determ ned that the paynents were taxable incone
rather than a gift. The taxpayer petitioned this Court, and we
deci ded that the paynents were taxable incone. Subsequently, the
taxpayer filed a claimfor refund of the gift tax. The IRS
denied the claim In a subsequent litigation over the
erroneously paid gift tax, the United States Suprene Court held
that the statute deprived the District Court of jurisdiction over

the action for refund of the gift tax. The Court distinguished

2l n Conmi ssioner v. MCoy, 484 U S. 3, 6 (1987), the
Suprene Court held that in an appeal of a Tax Court decision, the
appel late court’s authority was restricted to review those
matters over which the Tax Court had jurisdiction and that the
Court of Appeals could not expand its own jurisdiction because
the Court of Appeals believed it was necessary “in order to
achieve a fair and just result.”
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its prior opinion in Bull v. United States, 295 U. S. 247 (1935),

in which it had applied the doctrine of equitable recoupnent by
noting that in Bull equitable recoupnent was raised as a defense
to the Governnent’s clains in a suit over which the Court clearly
had jurisdiction. The Court explained:

A distinction that has jurisdiction as its central
concept is not neaningless. In Bull, the executor
sought equitable recoupnent of the estate tax in an
action for refund of incone tax, over which it was

undi sputed that the Court of C ains had jurisdiction.
See n.4, supra. Al that was at issue was whether the
Court of Claims, in the interests of equity, could

adj ust the incone tax owed to the Governnent to take
account of an estate tax paid in error but which the
executor could not recover in a separate refund action.
Here, Dal m does not seek to invoke equitabl e recoupnent
in determning her incone tax liability; she has
already litigated that liability [in the Tax Court]

W t hout raising a claimof equitable recoupnment and is
foreclosed fromrelitigating it now. See 86512(a).

* * * [United States v. Dalm supra at 606. ]

Here, as in Dalm our decision has becone final. As a result,
neither we nor any other court has jurisdiction to nodify the
deci si on.

We hold that the estate is entitled to a refund of the
$238, 847. 24 overpaynent, plus interest on the overpaynent, ?* | ess

any anounts that respondent has previously refunded with respect

2l nterest on “overpaynents” is provided for by sec. 6611
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to the $238, 847. 24 overpaynent. Accordingly, we shall grant the
estate’ s notion.

An appropriate order granting

the estate’s notion for proceeding

to enforce overpaynent

determination will be entered.

Revi ewed by the Court.

COHEN, SW FT, WELLS, HALPERN, CHI ECH , and VASQUEZ, JJ.,
agree with this majority opinion.

FOLEY and MARVEL, JJ., concur in result only.
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LARO, J., concurring: | disagree with the inplication in
this Court’s Opinion that this Court is powerless to relieve a
litigant of a final decision upon a proper showi ng nmade in
connection with a notion subject to the principles of rule 60(b)
of the Federal Rules of Cvil Procedure (rule 60(b)). As |

concluded in nmy concurring opinion in Estate of Branson v.

Comm ssioner, 113 T.C. 6, 41 (1999), affd. 264 F.3d 904 (9th G

2001), | believe that this Court is a court of law that has the
authority to apply the judicial powers of a District Court.
Whereas rule 60(b) authorizes a District Court upon notion by a
litigant to relieve that litigant of a final judgnent in certain
extraordinary cases, | believe that this Court in those cases

al so has that authority for the reasons that | stated in Estate
of Branson. | do not decide whether the Court in this case
shoul d grant a notion subject to the principles of rule 60(b) in
that such a notion is not before us.

A. Mbtions in this Court To Vacate or Revise a Decision

Motions in this Court to vacate or revise a decision are
covered by Rule 162, Tax Court Rules of Practice and Procedure
(Rule 162). Pursuant to Rule 162, “Any notion to vacate or
revise a decision, with or without a new or further trial, shal
be filed within 30 days after the decision has been entered,
unl ess the Court shall otherwi se permt.” Rule 162 provides no

gui dance as to when this Court wll file a notion to vacate nore
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than 30 days after a decision is entered, or nore inportantly,
when this Court will grant a notion to vacate.

Because Rule 162 is silent on this matter, | |ook for
gui dance to that Rule’s counterpart in the Federal Rules of Cvil
Procedure. Rule 1(a), Tax Court Rules of Practice and Procedure;

see Dusha v. Commi ssioner, 82 T.C 592, 598-599 (1984). That

counterpart, rule 60 of the Federal Rules of Cvil Procedure
(rule 60), states:
Rul e 60. Relief From Judgnent or Order

(a) Cerical Mstakes. Cerical mstakes in
judgnents, orders or other parts of the record and
errors therein arising fromoversight or om ssion may
be corrected by the court at any tinme of its own
initiative or on the notion of any party and after such
notice, if any, as the court orders. During the
pendency of an appeal, such m stakes nay be so
corrected before the appeal is docketed in the
appel l ate court, and thereafter while the appeal is
pendi ng may be so corrected with | eave of the appellate
court.

(b) M stakes; | nadvertence; Excusabl e Negl ect;
New y Di scovered Evidence; Fraud, Etc. On notion and
upon such terns as are just, the court may relieve a
party or a party’s legal representative froma fina
j udgment, order, or proceeding for the follow ng
reasons: (1) m stake, inadvertence, surprise, or
excusabl e neglect; (2) newy discovered evidence which
by due diligence could not have been discovered in tinme
to nove for a new trial under Rule 59(b); (3) fraud
(whet her heretofore denom nated intrinsic or
extrinsic), msrepresentation, or other m sconduct of
an adverse party; (4) the judgnent is void; (5) the
j udgnent has been satisfied, released, or discharged,
or a prior judgnment upon which it is based has been
reversed or otherw se vacated, or it is no |onger
equi table that the judgnent shoul d have prospective
application; or (6) any other reason justifying relief
fromthe operation of the judgnent. The notion shal
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be made within a reasonable tine, and for reasons (1),
(2), and (3) not nore than one year after the judgnent,
order, or proceeding was entered or taken. A notion
under this subdivision (b) does not affect the finality
of a judgment or suspend its operation. This rule does
not limt the power of a court to entertain an

i ndependent action to relieve a party froma judgnent,
order, or proceeding, or to grant relief to a defendant
not actually personally notified as provided in Title
28, U.S.C., 8 1655, or to set aside a judgnent for
fraud upon the court. Wits of coram nobis, coram
vobi s, audita querela, and bills of review and bills in
the nature of a bill of review, are abolished, and the
procedure for obtaining any relief froma judgnent

shal |l be by notion as prescribed in these rules or by
an i ndependent acti on.

Al t hough rule 60 is not technically applicable to this Court,

Cnema ‘84 v. Conm ssioner, 122 T.C 264, 267-268 (2004); see

al so sec. 7453 (“proceedings of the Tax Court * * * shall be
conducted in accordance with such rules of practice and procedure
* * * a5 the Tax Court may prescribe);? rule 1 of the Federal

Rul es of G vil Procedure (the Federal Rules of Cvil Procedure
“govern the procedure in the United States district courts in al
suits of a civil nature”), its principles are instructive as to
the interpretation and application of our Rule 162, see Evans

Publg., Inc. v Comm ssioner, 119 T.C 242, 249 (2002); Estate of

Ful ner v. Conmi ssioner, 83 T.C. 302, 309 (1984).

Pursuant to rule 60(b), a District Court may in a civil case

relieve a litigant froma “final judgment” for reasons other than

1 Unl ess otherwi se indicated, section references are to the
appl i cabl e versions of the Internal Revenue Code.
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clerical mstake.? Rule 60(b) allows such relief where the
desire for justice outweighs the value of finality of a judgnent
that is unconscionable to execute and that was rendered w t hout
fault or neglect on the part of the litigant seeking to reform

it. W Va. Ol & Gas Co. v. CGeorge E. Breece Lunber Co., 213

F.2d 702, 704 (5th Gr. 1954); see also Marine Ins. Co. V.

Hodgson, 11 U. S. 332, 336 (1813). A litigant may obtain rule
60(b) relief in one of two ways. First, the litigant may nove
the court in which the judgnent was entered for relief under one

of the six grounds listed in rule 60(b). Banker’'s Myrtgage Co.

v. United States, 423 F.2d 73, 77-78 (5th Cr. 1970). Second,

the litigant may bring an i ndependent action to obtain relief
froma judgnment, order, or proceeding. 1d. In either case, a
proceedi ng as to postjudgnent relief under rule 60(b) is sinply a
continuation of the original proceeding and does not require that
the court in which the rule 60(b) proceeding is pending have an

i ndependent basis of jurisdiction in order to grant such relief.

United States v. Beggerly, 524 U S. 38, 45-46 (1998); Banker’s

Mortgage Co. v. United States, supra at 78. A rule 60(b)

proceeding is “ancillary to or a continuation of the original

suit”, Banker's Mdirtgage Co. v. United States, supra at 78; see

2 Relief froma judgnment because of clerical mstake is
governed by paragraph (a) of rule 60. W Va. Gl & Gas Co. V.
George E. Breece Lunber Co., 213 F.2d 702, 705 (5th Cr. 1954);
see also Mchaels v. Conm ssioner, 144 F.3d 495 (7th CGr. 1998),
affg. T.C. Menp. 1995-294.
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also United States v. Beqggerly, supra at 45-46, and a court has

jurisdiction over that proceeding if it had jurisdiction over the

original suit, Smth v. Wdman Trucking & Excavating, Inc., 627

F.2d 792, 799 (7th Gr. 1980); see also Charter Township v. Gty

of Muskegon, 303 F.3d 755, 760-763 (6th Cr. 2002).

B. This Court’'s Predecessors

The roots of this Court, the United States Tax Court, are
traced to the Revenue Act of 1924, ch. 234, sec. 900(a), (k),
43 Stat. 336, 338, wherein Congress established the Board of Tax
Appeal s (Board) as “an i ndependent agency in the executive branch
of the Governnent.” |In the Revenue Act of 1942, ch. 619, sec.
504, 56 Stat. 798, 957, Congress changed the nane of the Board to
the “Tax Court of the United States” but did not change the
latter tribunal’s designation as an independent agency within the
Executive Branch. That designation was changed in the Tax Reform
Act of 1969 (1969 Act), Pub. L. 91-172, sec. 951, 83 Stat. 487,
730. There, through its enactnent of section 7441, Congress
“hereby established, under article | of the Constitution of the
United States, a court of record to be known as the United States
Tax Court.”

The predecessors to this Court were not courts of |aw, and
t hey did not possess the judicial powers of a District Court. As
i ndependent agencies in the Executive Branch, this Court’s

predecessors had only those powers which were conferred upon them
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by the Executive Branch, powers which included no incidental

principles of equity. Comm ssioner v. Gooch MIling & Elevator

Co., 320 U S. 418 (1943); O d Colony Trust Co. v. Conm ssioner,

279 U.S. 716, 725 (1929). The fact that these predecessors were
executive agencies and not courts of |aw made them fundanental |y
different fromthe District Courts. The fact that these
predecessors were executive agencies and not courts of |aw nmade
t hem fundanentally different fromthis Court.

C. Rel evant Juri sprudence Concerning the Authority of This
Court’'s Predecessors To Apply Rule 60(b)

Sections 7481 and 7483 generally provide that a decision of
this Court becones “final” 90 days fromthe date that the
decision is entered, absent a tinely filed notice of appeal. In
the case of an appeal, section 7481 provides simlar tinme periods
as to each possibility related to the resolution of that appeal.

The vast preponderance of judicial jurisprudence conpels the
conclusion that this Court’s predecessors had little, if any,
power to vacate a decision that had becone “final” under sections
7481 and 7483 (or the predecessors thereof). The gist of this
jurisprudence was that these sections provided set rules on the

finality of a decision, R_Sinpson & Co. v. Conmm ssioner, 321

U S 225 (1944); Helvering v. N. Coal Co., 293 U S. 191 (1934);

see also Lasky v. Comm ssioner, 352 U S. 1027 (1957) (per curiam

opinion relying entirely upon R _Sinpson & Co. v. Conm Ssioner,
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supra, and Helvering v. N. Coal Co., supra),® and that the

predecessors to this Court were nmere adm nistrative agencies that
| acked equitable powers to alter those rules, Lasky v.

Comm ssioner, 235 F.2d 97 (9th Cr. 1956), affd. per curiam

352 U.S. 1027 (1957). This jurisprudence also reflected the view

of sone of the Courts of Appeals that this Court’s predecessors

% Helvering v. N. Coal Co., 293 U.S. 191 (1934), concerned
four cases which had arisen in the Board. On Cct. 23, 1933, the
Suprene Court had affirnmed judgnents entered as to those cases
and, on Nov. 20, 1933, had denied petitions for rehearing as to
three of those judgnents. Following the Court’s issuance on Nov.
29, 1933, of the mandates as to the four cases, additional
petitions for rehearing were filed on May 21, 1934. In denying
t hese additional petitions, the Court noted that the applicable
predecessor to sec. 7481(a)(3) provided that “The decision of the
board shall becone final * * * Upon the expiration of thirty days
fromthe date of issuance of the mandate of the Suprenme Court, if
such court directs that the decision of the board be affirned or

the petition for review dismssed.” |[d. at 192. The Court held
that the “authoritative and explicit requirenment of the statute”
precluded it fromrehearing its decision; i.e., the additional

petitions for rehearing were filed after the tine limts set
forth in the statute. |d.

R_Sinpson & Co. v. Comm ssioner, 321 U. S. 225 (1944), also
arose in the Board. After the Suprenme Court on Nov. 9, 1942, had
deni ed the taxpayer’s petition for certiorari as to a decision
that had affirned the Board, and after the 25-day period in the
Court’s rules for the filing of a petition for rehearing of that
deni al had expired, the taxpayer petitioned the Court for a
rehearing. The Court dism ssed that petition for want of
jurisdiction. The Court noted that the applicable predecessor of
sec. 7481(a)(2)(B) provided that “The decision of the Tax Court
[the predecessor to this Court] shall becone final * * * Upon the
denial of a petition for certiorari, if the decision of the Tax
Court has been affirnmed”. 1d. at 227. The Court held that this
statute deprived it of jurisdiction upon its denial of the
petition for certiorari and that “denial” under the statute
occurred when the Court’s denial of certiorari was final under
its rules; i.e., upon the expiration of the 25-day period all owed
for requesting reconsideration.
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could in certain cases relieve a party of a judgnent
notwi thstanding its finality under the statute. E.g., Kenner v.

Commi ssioner, 387 F.2d 689 (7th Gr. 1968) (relief may be all owed

in the case of fraud on the court); Reo Mtors, Inc. v.

Commi ssioner, 219 F.2d 610 (6th G r. 1955) (relief may be all owed

in the case of a nmutual mstake of fact);* La Floridienne J.

But t genbach & Co. v. Commi ssioner, 63 F.2d 630 (5th Gr. 1933)

(relief may be allowed in the case of a joint stipulation to
vacate). As to the Court of Appeals for the Fifth Grcuit, the
circuit to which an appeal of this case lies, that court had
ruled that a final decision resulting froma “redeterm nation
based on a stipulation my be vacated [by a predecessor to this
Court] at the instance of the parties to the stipulation for good

cause shown.” La Floridienne J. Buttgenbach & Co. v.

Conmi ssi oner, supra at 631. The court stated:

Counsel for the Conm ssioner here stands to the
petition [to vacate the decision] if it can be lawfully
granted, but as in duty bound contends that the Board
after four years cannot vacate its order, especially
since Revenue Act of 1926, 8§ 1005 (26 USCA § 1228),
expressly declares: “The decision of the board shal
becone final--(1) Upon the expiration of the tine
allowed for filing a petition for review, if no such
petition has been duly filed within such tinme. * * *”
We appreciate the necessity of pronpt decisions
touchi ng taxes, and that they shall stand firm The

4 |In Harbold v. Conm ssioner, 51 F.3d 618, 622 (6th Cr
1995), the Court of Appeals for the Sixth Crcuit stated that it
woul d no longer follow Reo Motors, Inc. v. Conm ssioner, 219 F.2d
610 (6th Cir. 1955), in that, it concluded, that case had been
overrul ed by Lasky v. Conm ssioner, 352 U S. 1027 (1957).
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reviews nentioned in section 1005 no doubt neasure the
taxpayer’s right to litigate, and the Board’ s deci sion
is final on exhaustion or neglect of them as agai nst
further appeals. But it does not follow that the

deci sion may not be further dealt with by the Board
itself inits discretion or that no extraordinary
relief against it can ever be had. Decisions of the
Secretary of the Interior in matters affecting the
public | ands were by statute declared to be final, but
that neant only as to further appeals, and did not
exclude the courts frominquiring in extraordinary
cases whether the | aw had been viol ated thereby.
Johnson v. Towsley, 13 Wall. 72, 83, 20 L. Ed. 485.
The Secretary hinself can sonetines revise his own
deci sion, as when obtai ned by fraud, though the statute
declare it final and conclusive. Lane, Secretary v.
United States ex rel. Mckadiet, 241 U S. 201, 36 S
Ct. 599, 60 L. Ed. 956. So the Secretary of Labor’s
deci sions on deportation proceedings are by statute
final, but on extraordi nary occasions they are inquired
into on habeas corpus. Lindsey, U S. Inmgration

| nspector v. Dobra (C. C A) 62 F.(2d) 116. [ld. at
630- 631. ]

Whereas the Courts of Appeals for the NNnth Circuit stated in

Swal | v. Conmm ssioner, 122 F.2d 324, 324-325 (9th Gr. 1941),

that La Floridienne J. Buttgenbach & Co. v. Conm Ssioner, supra,

was “in effect overruled by Helvering v. Northern Coal Co.,

supra,” | have not heard the Court of Appeals for the Fifth
Circuit, nor any of the other 11 Courts of Appeals, to have
stated simlarly.

D. 1969 Act

The 1969 Act made this Court the functional equivalent of a
District Court. See 1969 Act sec. 951, 83 Stat. 730; see also

Freytag v. Comm ssioner, 501 U S. 868, 890-892 (1991). Through

that Act, Congress changed the status of this Court from an
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“i ndependent agency in the Executive Branch” to a “court of
record” “established * * * under Article | of the Constitution”
See sec. 7441 before and after anendnent by the 1969 Act; see

al so Freytag v. Conmi ssioner, supra at 890-891. This Court

currently sits as a district courtlike tribunal that “exercises a
portion of the judicial power of the United States * * * to the
exclusion of any other function”. 1d. at 891. This Court’s
district courtlike status neans that its decisions are subject to
review only by a Federal appellate court. See sec. 7482(a).

E. Freytaqg v. Conm ssi oner

In Ad Colony Trust Co. v. Conmi ssioner, 279 U.S. at 725,

the Suprenme Court held that the Board was not a court but was
merely an executive or adm nistrative board. The Supreme Court
al so held that proceedings in the Board were adm ni strative

inquiries and not judicial proceedings. 1d. In Freytag v.

Commi ssi oner, supra at 885, respondent argued that the 1969 Act

di d not change these features as to this Court. The Suprene
Court disagreed. 1In contrast to its earlier decision as to the
status of the Board, the Suprenme Court held that Congress through
the 1969 Act had established this Court as a court of |aw that
functions nuch like a District Court in this Court’s exclusive
exercise of a portion of the judicial power of the United States.

Id. at 890-892. The Suprene Court noted that this Court is
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different fromother non-Article IlIl tribunals by virtue of this
Court’s “exclusively judicial role”. 1d. at 892.

F. This Court Has Equitable Powers That Its
Predecessors Did Not

Foll owi ng Freytag v. Conm ssioner, supra, many Courts of

Appeal s now agree that this Court has equitable powers that this
Court’s predecessors did not have and that this Court’s powers
are harnmonious with the powers of a District Court. |In Estate of

Branson v. Comm ssioner, 264 F.3d at 908, for exanple, the Court

of Appeals for the Ninth Crcuit stated that this Court’s
exercise of judicial powers

i ncludes the authority to apply the full range of
equitable principles generally granted to courts that
possess judicial powers. Even if the Tax Court does
not have far-reaching general equitable powers [a
statenment that presumably was made in reply to the
Suprene Court’s dictumin Conm ssioner v. MCoy,

484 U. S. 3, 7 (1987) that this Court “lacks general
equi tabl e powers”®, it can apply equitable principles

> That dictum when taken in context, is not remnarkable.
Nor is it inconsistent wwth my view that this Court has district
courtlike equitable powers. The context of this dictumindicates
that the Supreme Court was nmerely noting the well-settled rule
that no court of |law may ignore the express intent of Congress as
to the inposition of interest and penalties. See Conm Ssioner V.
McCoy, 484 U.S. 3, 7 (1987); see also Flight Attendants Agai nst
UAL O fset v. Comm ssioner, 165 F.3d 572, 578 (7th Cr. 1999)
(“I'n context, the Suprenme Court’s dictumin Conm SsSioner V.
McCoy, 484 U S. 3, 7, 98 L. Ed. 2d 2, 108 S. C. 217 (1987) (per
curiam), that the Tax Court |acks “general equitable powers”
means only that the Tax Court is not enpowered to override
statutory limts on its power by forgiving interest and penalties
t hat Congress has inposed for nonpaynent of taxes--but then no
court is, unless the inposition would be unconstitutional.”). In
fact, the Court made no nention of McCoy when it deci ded Freytag

(continued. . .)
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and exercise equitable powers within its own
jurisdictional conpetence. * * * [Quotation nmarks
omtted.]
The Court of Appeals for the Seventh Circuit stated simlarly in

Fli ght Attendants Agai nst UAL O fset v. Comm ssioner, 165 F. 3d

572, 578 (7th Cir. 1999). There, the Court of Appeals for the
Seventh CGrcuit, while suggesting but not deciding that this
Court has the power to apply the equitable doctrines of tolling
and estoppel, stated that the “the predecessor bodies to the Tax
Court, such as the Board of Tax Appeals, were adm nistrative
agencies having nore limted powers than a regular court * * *
[bJut the present Tax Court operates pretty indistinguishably

froma federal district court.” Accord Buchine v. Comm Ssi oner,

20 F. 3d 173, 176 (5th Cr. 1994) (Court of Appeals for the Fifth
Circuit concluded that this Court is enpowered to apply the
equitable principle of reformation to a case over which it

al ready had jurisdiction), affg. T.C. Menp. 1992- 36.

G Ability of This Court To Apply the Principles of
Rul e 60(b)

Here, no one disputes that we had jurisdiction to
redetermne the estate tax deficiency that was at issue. |If one
of the parties in this case were now to make a notion subject to
the principles of rule 60(b), the issue as | see it would be

whet her we woul d have authority to give effect to a purported

5(...continued)
v. Comm ssioner, 501 U.S. 868 (1991), 4 years later.
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i nequi tabl e m stake that was nade in the decision underlying that
deficiency. To ny mnd, if a District Court could have decided
such a notion, then so can we. This Court’s powers are
har moni ous with the powers of a District Court. This Court’s
powers are different fromthe powers held by this Court’s
predecessors.

Al though it is true that this Court is a court of limted
jurisdiction, so are all other Federal courts. Al Federal
courts possess only that power authorized by Constitution and
statute and may not expand that power by judicial decree.

Kokkonen v. Quardian Life Ins. Co., 511 U S. 375, 377 (1994);

Ins. Corp. of Ir., Ltd. v. Conpagni e des Bauxites de Qi nee, 456

U S 694, 701-702 (1982). The ability of this and every ot her
Federal Court to apply rule 60(b) principles to a final decision
flows froma finding that we and they had jurisdiction to render
and enter that decision in the first place. A court need not and
does not apply equitable principles to acquire jurisdiction in a
rule 60(b) proceeding. The court sinply applies the principles
of that rule to a case over which it already has jurisdiction.
This Court’s well-established position on its equitable powers is
consistent wwth this tenet. |In accordance with that position,
this Court has held that it may apply equitable principles to

di spose of cases over which the Court already has jurisdiction.
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Wods v. Comm ssioner, 92 T.C. 776, 784-785 (1989); cf. Buchine

v. Conm ssioner, supra at 178.

This Court’s application of rule 60(b) is not unprecedented.

I n Brannon’s of Shawnee, Inc. v. Conmi ssioner, 69 T.C. 999,

1000- 1002 (1978), for exanple, this Court applied subparagraph
(4) of rule 60(b) to conclude that this Court was enpowered to
vacate a final decision that was entered in a case for which this
Court lacked jurisdiction to decide. | also note this Court’s

authority to apply paragraph (a) of rule 60. In Mchaels v.

Comm ssioner, 144 F.3d 495 (7th Gr. 1998), affg. T.C Meno.

1995- 294, the Court of Appeals for the Seventh Crcuit held that
this Court nay at any tinme rely upon paragraph (a) to vacate a
final decision to correct a clerical error. The taxpayers in
that case had argued that the fact that their decision was
“final” nmeant that this Court was not at liberty to alter it. In
rejecting this argunent, the Court of Appeals for the Seventh
Circuit stated:

The M chael ses cannot credi bly argue that the
error in the 1995 decision was anything other than a
clerical mstake. They are forced, therefore, to argue
that the Tax Court in this case sinply should not be
all owed to exercise a power anal ogous to that afforded
the district courts by Rule 60(a). |In attenpting to do
so, the M chael ses nake several points that woul d be
relevant only if Rule 60(b) were at issue, such as that
t he Comm ssi oner has not shown that the failure to
correct the mstake earlier was the result of
“excusabl e neglect” or that his notion to correct it
was made “within a reasonable tine.” These argunents,
of course, are unavailing, since Rule 60(a) requires no
such show ng.
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In addition, the Tax Court’s power to correct
clerical errors does not conflict with the statutory
framework establishing finality for that court’s
deci sions. The M chael ses point out that the substance
of a decision becones final and unappeal abl e once the
statutory period for filing an appeal has expired. But
the sane is largely true of district court decisions,
subj ect to such extraordinary renedi es as those
contained in Rule 60(b), and yet the expiration of the
time for filing a notice of appeal does not prevent a
district court fromacting under Rule 60(a) to correct
a clerical error inits judgnent. See, e.g., Anerican
Fed’'n of Gain MIlers Local 24 v. Cargill, Inc.,

15 F.3d 726 (7th Cr. 1994). The M chael ses’ argunents
that the Tax Court should be prevented fromtaking the
sanme action because it is a creation of Article |

rather than Article Ill of the Constitution, or because
it is acourt of limted jurisdiction, are not
persuasive. [ld. at 497; fn. ref. omtted.]

| am not unm ndful of this Court’s opinions in Taub v.

Conm ssioner, 64 T.C. 741 (1975), affd. w thout published opinion

538 F.2d 314 (2d G r. 1976), and Hazimv. Conm ssioner, 82 T.C

471 (1984). In Taub v. Conm ssioner, supra at 751, the Court

stated that “We find nothing in our new status * * * [under

Article 1] which expands the narrow exception to the general rule
of finality of decisions carved out” in the case of fraud on the
Court that would give us jurisdiction to vacate a final decision.

In Hazimv. Conm ssioner, supra at 475, the Court repeated this

statenment in concluding that this Court’s jurisdiction to set
aside a final decisionis limted. The referenced statenent in

t hese cases conflicts directly wwth the Suprene Court’s |ater

finding in Freytag v. Comm ssioner, 501 U S. 865 (1991), that

this Court’s status in Article | neans that this Court IS no
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| onger an executive or adm nistrative board, as were this Court’s
predecessors, but is a court of |law that exercises a portion of
the judicial power of the United States to the exclusion of any
other function. This Court’s holdings in Taub and Hazi m al so
fail to take into account the fact that a proceedi ng under rule
60(b) is a continuation of the original proceeding and does not
require that the court overseeing the proceedi ng have an
i ndependent basis of jurisdiction upon which to act.

Nor does ny opi nion change on account of any other case that

was deci ded before Freytag v. Conmmi ssioner, supra. As | see it,

the relevant cases as to the current powers of this Court are
those cases that pertain to this Court’s status as an Article |
court, with the nost rel evant of those cases being those which

were deci ded after Freytagqg. Freytag establishes that this Court

is acourt of lawwith all of the incidental powers which pertain
thereto, rather than an adm nistrative or executive board that
sinply decides admnistrative inquires using limted powers

i nclusive of no incidental principles of equity. Accord Flight

Attendants Agai nst UAL Ofset v. Conm ssioner, 165 F.3d 572, 578

(7th Cr. 1999). The cases decided before Freytag do not address
this now well-settled status of this Court as a court of |aw that
performs exclusively judicial functions in a manner that is
harmoni ous with that of a District Court. None of these pre-

Freytag cases, therefore, has any bearing on the types of powers
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that this Court is authorized to exercise in performng this
Court’s judicial functions. Congress’s elevation of this Court
to an “exclusively judicial” court neans that this Court’s | egal
and equitable powers are dianetrically different fromthis
Court’ s executive agency predecessors which w el ded executive
powers only. Congress’s elevation of this Court to an
“exclusively judicial” court neans that this Court possesses al
of the inherent powers of a District Court.?®

The Court’s Opinion on pages 23-24 quotes Wapni ck V.

Comm ssioner, 365 F.3d 131 (2d Cir. 2004), as to the need for a

tax decision to be final. The Supreme Court opinion discussed in

61 note in particular Contl. Equities, Inc. v.
Comm ssioner, 551 F.2d 74 (5th Cr. 1977), revg. on grounds not
relevant herein T.C. Meno. 1974-189. There, the Court of Appeals
for the Fifth Crcuit held that this Court had no authority to
apply the doctrine of equitable recoupnent. W recently stated
as to that deci sion:

nmore than 2 decades have passed since the 1977 deci sion
in Continental Equities, Inc. v. Conmm ssioner, 551 F.2d
74 (5th Gr. 1977). |In that interval, the concept of
Tax Court jurisdiction has been substantially refined.
Concerni ng equitable recoupnent in particular, the

opi nion by the Suprene Court in United States v. Dalm
494 U. S. 596 (1990), which served as a catalyst for our
own reeval uation of our position, was issued only in
1990. Furthernore, since 1977 the Courts of Appeals
have begun increasingly to acknow edge the difference
bet ween exerci sing equitable powers to take
jurisdiction and applying equitable principles to
decide matters within the Court’s jurisdiction. For

i nstance, a series of recent decisions has consistently
affirmed on such basis Tax Court authority to reform
witten agreenments and to apply equitable

estoppel. * * * [Estate of Orenstein v. Conmm ssioner,
T.C. Meno. 2000-150.]
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the quotation, nanely R Sinpson & Co. v. Conmm ssioner, 321 U.S.

225 (1944), dealt with a predecessor to this Court and, nore
inportantly, did not involve a notion under rule 60(b). (Nor did

Hel vering v. Northern Coal Co., 293 U S. 191 (1934), or Lasky v.

Commi ssi oner, 325 U.S. 1027 (1957), deal with such a notion.”) |

see no reason why a need for finality is any greater for a
decision entered in a tax case heard by this Court as opposed to
a judgnment entered in a tax case heard by a District Court. (I
have found nothing that prohibits a District Court from applying
rule 60(b) to relieve a party of a final judgnent in a Federal
tax case.) As the Court of Appeals for the Seventh Circuit

stated in Flight Attendants Agai nst UAL Ofset v. Conm ssioner,

supra at 578, wth regard to the ability of this Court to apply
the equitable doctrines of tolling and estoppel which are applied
by District Courts: “The overlap between the district courts’
jurisdiction over refund suits and the Tax Court’s jurisdiction
over deficiency suits--both jurisdictions exclusive, but the

t axpayer allowed to choose between them-nmakes it anonal ous and

confusing to multiply distinctions between the doctrines applied

" The rule drawn fromthis trilogy of Suprenme Court cases is
that a request for review by that Court in a civil case nust be
tinmely filed within an applicable period prescribed by Congress
and that the untinely filing of such a request deprives the Court
of jurisdiction. See FECv. NRA Political Victory Fund, 513 U S.
88, 90 (1994); M. v. Jenkins, 495 U. S. 33, 45 (1990). The rule,
of course, is different when a Federal trial court applies the
principles of rule 60(b) within the tine limts set forth
t herei n.
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by the two types of court”. As stated by the Court of Appeals
for the Eleventh Circuit in the setting of equitable estoppel:

| f the Tax Court | acked authority to entertain a
claimof equitable estoppel, taxpayers with such a
claimwould no | onger have a choice of fora for their
tax issues. They would effectively be forced to pay
their taxes and sue for a refund, submtting all of
their clains to the district courts. Taxpayers would
then be barred by res judicata fromrelitigating a
claimin the Tax Court. Thus, taxpayers woul d
essentially be denied the right to challenge
deficiencies in the Tax Court if they wanted to assert
an equitable estoppel claim This would be an unfair
choice to pose to taxpayers, and woul d underm ne the
pur pose of the Tax Court. W therefore conclude that
the Tax Court did have jurisdiction over the Bokuns’
equi tabl e estoppel claim [Bokumyv. Conm ssioner,
992 F.2d 1136, 1140-1141 (11th Gr. 1993), affg. T.C
Mermo. 1990- 21. ]

Accord Estate of Branson v. Conm ssioner, 264 F.3d at 911-912.

Both of these statenents apply equally to an application of rule
60(b) .

VASQUEZ and GALE, JJ., agree with this concurring opinion.
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THORNTQON, J., concurring: The majority opinion holds that
this Court’s previous decision as to the anount of the estate tax
over paynent necessarily incorporated the estate’s liability for
certain underpaynent interest that had already been assessed (and
had not been abated). | agree with this holding, as confined to
its facts. Inasnuch as the facts of this case do not present any

issue as to the treatnment of unassessed underpaynent interest in

the cal culation of an overpaynent, | do not believe that the
maj ority opinion should be construed as resolving that issue.
Backgr ound

Certain procedural facts, not discussed in the majority
opi nion, are inportant for understandi ng how t he underpaynent
interest in question had cone to be assessed before this Court
entered its decision as to the overpaynent.

On June 4, 1997, we issued our original opinion in the

instant case. See Estate of Smth v. Comm ssioner, 108 T.C. 412

(1997).! Pursuant to that opinion, on February 18, 1998, we
entered our original decision determning an estate tax

deficiency of $564, 429. 87.

! Pursuant to our original opinion, the parties subnmtted
separate conputations of the estate tax deficiency under Rule
155. On Jan. 12, 1998, we issued a suppl enental opinion
resol ving a di sagreenent between the parties with respect to
their conputations. See Estate of Smth v. Conmm ssioner, 110
T.C. 12 (1998).
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On March 31, 1998, the estate paid $646, 325. 76, conpri sed of
a portion of the estate tax deficiency and an estimte of
underpaynent interest.2 On April 10, 1998, the estate filed a
tinmely notice of appeal with the Court of Appeals for the Fifth
Crcuit. The estate did not, however, file bond, as generally
required to stay assessnment or collection of the deficiency
during appellate review. See sec. 7485(a). Consequently, on My
12, 1998, respondent assessed an estate tax deficiency of
$564, 429. 87 pl us under paynent interest of $410, 848. 76.
Respondent gave the estate credit for the March 31, 1998, paynent
of $646, 325. 76 and al so gave the estate credit for a 1992 incone
tax overpayment of $63,052. After taking these credits into
account, the estate had a bal ance due of $265,900.87. Collection
of this balance due, however, was adm nistratively stayed during
t he pendency of the estate’s appeal.

On Decenber 15, 1999, the Court of Appeals for the Fifth
Circuit reversed, vacated, and remanded our original decision for
further proceedings wth respect to the estate tax deficiency.

See Estate of Smth v. Conm ssioner, 198 F.3d 515 (1999).

2 Respondent’s Appeals Ofice estimted the anount of
interest on the then “underpaynent” of estate tax. In
conjunction with this estimte, respondent allowed a deduction
fromthe gross estate for estimated interest which would be due
on the deficiency, determ ned as of a hypothetical paynent date
of Mar. 31, 1998.



- 51 -
On April 3, 2000, the estate filed a notion to restrain
coll ection, abate assessnent, and refund anounts coll ected by

respondent. In Estate of Smth v. Conm ssioner, 115 T.C 342

(2000), we denied the estate’s notion.

On Novenber 21, 2001, pursuant to the remand fromthe Court
of Appeals for the Fifth Crcuit, we issued another opinion in
this case, again sustaining respondent’s determ nation of an

estate tax deficiency.® Estate of Smith v. Conm ssioner, T.C

Meno. 2001-303. On January 18, 2002, respondent filed
respondent’s conputation for entry of decision along with a
proposed decision. The parties acknow edged that respondent’s
conputation was in accordance with our |ast-nentioned opinion and
stipulated that we should enter a decision “that there is an
overpaynent in estate tax in the anount of $238,847.24, which
anmount was paid after the mailing of the notice of deficiency”.
On January 24, 2002, we entered a decision that there was a
$238, 847. 24 overpaynent of estate tax paid after the mailing of
the notice of deficiency.

On May 6, 2002, respondent abated $180, 564. 04 of the
previ ously assessed underpaynent interest and $238, 847.24 of the

previ ously assessed estate tax. On May 13, 2002, respondent

S Utimtely, the parties agreed that the estate tax
[iability pursuant to the mandate was $385, 747.17. Respondent’s
conput ations submtted under Rule 155 considered this amount in
calculating the estate’s overpaynent.



- 52 -
issued to the estate a refund check of $210, 467. 35, consisting of
a $153,510.41 refund for overpaynent of estate tax and $56, 956. 94
ininterest on that refunded anmount. Respondent conputed the
$153, 510. 41 portion of the refund by subtracting $85, 336. 83 from
t he $238,847. 24 overpaynent amount in our final decision.*
On Novenber 7, 2002, the Court of Appeals for the Fifth

Circuit affirmed our second decision in Estate of Smth and

entered judgnent against the estate. Estate of Smth v.

Comm ssi oner, 54 Fed. Appx. 413 (5th Gr. 2002). The estate did

not file atinmely petition for certiorari with the U S. Suprene
Court, and our second decision thereafter becane final. See sec.
7481(a)(2) (A) (providing that Tax Court decisions becone final
when petition for certiorari not filed on tine); Sup. &¢. R 13
(providing that petition for certiorari is tinmely if filed within
90 days of entry of judgnent by a U S. Court of Appeals).

In summary, to nake a long story short: when this Court
entered its decision as to the anount of the overpaynent in
question, the estate had a liability for assessed and unpaid
under paynent interest. In conputing the estate’ s overpaynent,
respondent omtted this liability. Respondent now argues that he

is entitled to reduce the estate’ s overpaynent to conpensate for

4 According to respondent, the $85, 336.83 anbunt was the
anount of assessed but unpai d underpaynent interest. On Cct. 6,
2003, respondent made an additional abatenent of $20,341.20 in
under paynment interest and refunded $30,108.47 to the estate.
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this omssion. The ngjority opinion rejects respondent’s
argunment and grants the estate’s notion to enforce our
over paynment determ nati on.

| ncl usi on of Assessed Interest in Overpaynent Determ nation

I nsofar as it addresses the treatnent of assessed
under paynent interest, the majority opinion is a |ogical

extensi on of Estate of Baungardner v. Commi ssioner, 85 T.C. 445

(1985), which we have followed consistently for nearly 20 years.

Estate of Baungardner held that “overpaynent”, within the neaning

of section 6512(b) (1), includes assessed and paid interest. 1In

Est ate of Baungardner, this Court concluded that because the

interest on an estate tax deficiency had been assessed, we could
exercise jurisdiction and decide the correct anopunt of interest
to arrive at the correct anmobunt of net overpaynent. Although

Est at e of Baungardner, unli ke the instant case, involved interest

that was paid prior to the overpaynent determ nation, | do not
believe that distinction warrants a different result. It follows

fromEstate of Baunpardner and its progeny that an overpaynent

shoul d al so refl ect assessed but unpaid underpaynment interest.
It would make no sense to award an overpaynent that includes
assessed and paid interest while ignoring interest that has been

assessed but renains unpaid.?®

5> For exanple, assune a sinple hypothetical: The taxpayer
makes paynents of $100, 000, has a tax liability of $80, 000
(continued. . .)
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More fundanentally, the majority opinion is a natura

application of the widely accepted definition of an over paynent

as “any paynent in excess of that which is properly due.” Jones

v. Liberty Gass Co., 332 U. S. 524, 531 (1947). There would seem

to be no question that assessed underpaynent interest is
“properly due”. There is no question in this case about the
other half of the equation; i.e., the anmount of the taxpayer’s
paynment. Thus, a straightforward application of the Suprene
Court’s definition of overpaynent clearly supports the result in
the majority opinion.

| agree with the majority opinion that sections 6402(a) and
6512(b) (4) do not demand a different result.

Section 6402(a) authorizes the Secretary to credit an
over paynment against “any liability”. | agree with the majority
opi nion that once we decide that there is an overpaynent of tax,
properly taking into account assessed underpaynent interest,
there is no |l onger any separate liability for the assessed
under paynent interest agai nst which the overpaynent m ght be
credited; rather, any liability for the assessed under paynent
i nterest nust be subsunmed in the overpaynent, if our final

decision is to be respected and given effect.

5(...continued)
(exclusive of interest), and owes assessed under paynent interest
of $30,000. | believe this taxpayer has a $10, 000 under paynent,
rat her than a $20, 000 overpaynent (as would be indicated if the
assessed interest were omtted fromthe cal cul ation).
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Moreover, in enforcing our decision of an overpaynment under
section 6512(b)(2), we are not restraining or review ng any
credit or reduction nade by respondent under section 6402.

I nstead, we are sinply enforcing our decision that the estate has
made an over paynent of tax. Because underpaynent interest that
is properly due nust be considered in determ ning the anount of
an overpaynent, it follows that we have jurisdiction to order a
refund of the overpaynent consistent with our decision and not
reduced by underpaynent interest that has al ready been factored

i nto our deci sion.

| nasnmuch as the underpaynent interest in question had
al ready been conputed and assessed when we entered our
over paynment decision, there is no conpelling practical reason why
t he under paynment interest should not have been included in the
over paynment cal culation. |Indeed, in conputing the estate’s
estate tax liability, respondent had all owed the underpaynent
interest as a section 2053 estate tax deduction. To be
consi stent, the overpaynent conputation should include
consideration of this assessed underpaynent interest, as the
maj ority opinion holds.

Confining the Majority Opinion Holding to Its Facts

Properly confined to its procedural and factual context,
then, and notw t hstandi ng sone rather open-ended | anguage in the

majority opinion, its holding is that the assessed under paynment
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interest in question should have been taken into account in
cal cul ating the amount of the estate’s overpaynent. | do not
believe the majority opinion should be construed as deci di ng
i ssues beyond those actually presented by the facts of this case.
In particular, | do not believe the majority opinion should be

construed as deciding the proper treatnent of unassessed interest

in the calculation of an overpaynent. The resolution of that
more difficult issue should await a case that squarely presents
it.

GERBER, LARO, and GALE, JJ., agree with this concurring
opi ni on.
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GCEKE, J., dissenting: The opinion adopted today reaches an
unjust result, reasoning that the principle of finality requires
that result. The estate and respondent entered into agreed Rul e
155 conputations and submtted the conputations to this Court
w th a suggested decision docunment. The agreed conputations
clearly treat the overpaynent of tax as an anount separate from
the interest owed by the estate. In arriving at the overpaynment
anount of $238,847.24, the parties sinply subtracted the estate’s
tax liability ($385,747.17) fromits paynents that were applied
to the tax liability ($624,594.41). |ndeed, the agreed
conputations include a chart that lists tax in one colum, and
interest in a separate colum. See majority op. p. 6. These
conputations reveal the parties’ intent not to include interest
in the overpaynent anount.

It is obvious fromthe conputations that the separate
treatment of interest and tax was not an accident. Included in

the parties’ agreed conputations is the follow ng information:

Total interest due . . . . . . . . $209, 943. 541
Interest paid . . . . . . . . -$144,947. 89
I nterest not paid for which the

estate was given a deduction . . $64, 995. 65

1 The anmpbunt of total interest due was determ ned in
reference to the estate’s tax liability of $385, 747.17.

The estate is provided an interest deduction for interest on its
estate tax deficiency in the agreed conputations, but the

over paynent conputation does not take into account that interest.
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As a result, the Court’s opinion allows the estate to receive a
deduction for the amount of interest due, $209, 943.54, having
paid interest of only $144,947.89, and the adopted opinion orders
respondent to forgo offsetting the overpaynent refund by the
outstanding interest liability, which as a result wll never be
collected. Rather than inadvertence, the overpaynent conputation
was the result of the parties’ adherence to a | ongstanding
practice, followed by parties in many of our cases, to submt
agreed conput ati ons of overpaynents without interest. The
adopt ed opinion ignores the parties’ agreed overpaynent
conputations to reach an incorrect and unjust result.

| ndeed, the result reached by the adopted opinion is
contrary to both statutory |aw and our Rules of Practice and
Procedure (Rules). This is the first instance where this Court
has asserted the jurisdiction to overturn the Conm ssioner’s
of fset of an overpaynent pursuant to section 6402(a) to satisfy
an interest assessnment. This Court does not have this asserted
jurisdiction, but if it did, the estate should be estopped from
successful |y avoi di ng an agreenent reached under our Rul es that
the agreed conputation conforned with the Court’s opinion in

Estate of Smth v. Commi ssioner, T.C. Mno. 2001-303, affd. 54

Fed. Appx. 413 (5th G r. 2002), and nani pul ati ng the judici al
process by taking inconsistent positions to avoid the enforcenent

of its agreenent.
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Basi s of the Adopted Opinion

The foundation of the adopted opinion is that sections
6402(a) and 6512(b)(4) do not apply to the facts in this case.
Section 6402(a) allows the Comm ssioner to credit the anount of
an overpaynent against “any liability in respect of an internal
revenue tax” and to refund only the balance of that liability.
The adopt ed opi nion would establish that there is a flaw in that
statutory | anguage and that the term*®“any liability” was not
intended to include interest (whether paid or unpaid, whether
assessed or unassessed) when the interest arises froma
deficiency that is also the subject of an overpaynent of tax.

Section 6512(b)(4) provides “The Tax Court shall have no
jurisdiction under this subsection to restrain or review any
credit or reduction nade by the Secretary under section 6402.”
Despite section 6512(b)(4), the adopted opinion would find that
the Court may prevent the Conm ssioner from applying section
6402(a) to offset an unpaid interest liability against an
over paynent determ ned by the Court when that interest liability
arises in the sane year before the Court. This is an issue of
first inpression and raises the question why this apparent error
in the statute has never arisen before. Because sone version of

section 6402(a) has been part of the internal revenue statutory
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schene since 1949,! | suggest that one answer to the question is
that there is no flawin the statutory schene. The statutory
schene is intended to permt the offset of overpaynents with
interest liabilities even arising in the sanme statutory year.
The assuned error in the statute is not the result of a
congressional msstep but rather judicial overreach. A
construction of section 6402(a) that restricts interest offsets
is inconsistent with the clear |anguage of section 6512(b)(4),
several other statutory provisions, and the general context of
the Code dealing with Tax Court decisions. The statutory schene
operates snoothly if interest issues are addressed after
decisions are entered by this Court regarding deficiencies and
over payment s.

The report’s only citation regarding the section 6402(a)

analysis is Belloff v. Conm ssioner, 996 F.2d 607 (2d G r. 1993),

affg. T.C. Meno. 1991-350. Reliance on Belloff is m splaced.

! Sec. 6402(a) was first added to the Internal Revenue Code
of 1939 at sec. 3770(a)(4) by the Tax Adm nistrative Arendnents
of 1949, ch. 517, sec. 9(a), Pub. L. 271, and was noved to sec.
6402 by the Internal Revenue Code of 1954, ch. 736, 68 Stat. 730.
It has been anended by the Internal Revenue Service Restructuring
and Reform Act of 1998, Pub. L. 105-206, secs. 3505 and
3711(c) (1), 112 Stat. 771, 781; Bal anced Budget Act of 1997, Pub.
L. 105-33, sec. 5514(a)(1l), 111 Stat. 620; Personal
Responsibility and Work Opportunity Reconciliation Act of 1996,
Pub. L. 104-193, sec. 110(1)(7)(A), 110 Stat. 2173; Deficit
Reduction Act of 1984, Pub. L. 98-369, sec. 2653(b)(2), 98 Stat.
1155; Omi bus Budget Reconciliation Act of 1981, Pub. L. 97-35,
sec. 2331(c)(1l), 95 Stat. 861; and Tax Reform Act of 1976, Pub.
L. 94-455, sec. 1906(b)(13)(A), (K, 90 Stat. 1834.
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The Court of Appeals’s holding in Belloff is that this Court nust
respect assessnents set off under section 6402(a) if they are
procedurally valid assessnents and “will not address the nerits
of legal issues underlying the assessnent.” 1d. at 617. |ndeed,
section 6512(b)(4) specifically denies us jurisdiction to
restrain or review “any credit or reduction made by the Secretary
under section 6402" once the assessnment is made. On May 12,

1998, the interest assessnment was nmade, and it was procedurally
valid. Qur only authority to review this interest assessnent is
under section 7481(c) and Rule 261, neither of which is the

subj ect of the estate’ s notion.

The statutory schenme, contrary to the assunptions of the
adopted opinion, is based on a chronol ogy that places the
resolution of unpaid interest on a deficiency after the entry of
decision. “Unpaid” in this context neans unaccounted for by the
Comm ssioner or not treated as paid by the Comm ssioner. The
period of limtations for the assessnent of interest provides an
initial exanple of the fallacy in the adopted opinion that
sections 6402(a) and 6512(b) do not nean what they say.

1. Statutory Conflicts CGenerated by the Adopted Opi ni on

Section 6601(g) allows the Conm ssioner to assess and
collect interest at any tinme during the period within which the
tax to which such interest relates nay be collected. See also

sec. 301.6601-1(f)(1), Proced. & Adm n. Regs. GCenerally, tax
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must be assessed pursuant to section 6501, but interest may be
assessed anytine during the collection period of the tax. This
period is usually at |least 10 years. Sec. 6502(a)(1).
Therefore, the statutory schene provides a distinct and | onger
assessnent statute of limtations for interest, and bifurcates
the tax and the interest in this context. 1In contrast, the
adopt ed opi nion accel erates interest assessnent in the context of
over paynment cases, and elimnates any possibility for later
assessnment of interest or the correction of a prior interest
assessnent. The plain | anguage of the Code would require the
Comm ssioner to determne interest liabilities after the
determ nation and assessnent of tax, including overpaynents of
tax, and offset those liabilities against the overpaynent.

The anal ysis of the adopted opinion is also inconsistent
with the statutory provisions permtting the parties to net
interest obligations where there is an overl appi ng peri od when
interest and/or tax has been underpaid and overpaid for different
tax liabilities. Sec. 6621(d). The adopted opi nion woul d
require that all such netting be finalized at the tine the
deci sion docunent is entered. |In other situations in the Code
where subsequent events could alter the inmpact of a Tax Court
deci sion, the Code has a specific exception that permts
revisiting the results of the decision because of the subsequent

events; for exanple, the statutory treatnent of net operating
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| osses. Sec. 6511(d)(2)(B)(iii). Simlar treatnment is afforded
for credit carrybacks. Sec. 6511(d)(4)(B). There is no
correspondi ng provision regarding interest netting, although it
i s obvious that subsequent year paynents and the result of other
tax years can fundanentally change interest liabilities. This
om ssion inplies Congress did not intend that this Court fix
interest liabilities in its decisions.

| f Congress had i ntended that our overpaynent deci sions
under section 6512(b) were to include final interest
determ nations, there would have been no need to include section
7481(c)(2)(B), and the | anguage of section 7481(c)(3) would be
i naccurate. Section 7481(c)(2)(B) specifically gives this Court
jurisdiction to determ ne interest overpaynents and under paynents
after the Court has determ ned that there is an overpaynent
pursuant to section 6512(b). In addition, section 7481(c)(3)
provi des as foll ows:

| f the Tax Court determ nes under this subsection that

t he taxpayer has nade an overpaynent of interest or

that the Secretary has nade an under paynment of

interest, then that determ nation shall be treated

under section 6512(b)(1) as a determ nation of an

over paynment of tax. An order of the Tax Court

redeterm ning interest, when entered upon the records

of the court, shall be reviewable in the sane nanner as
a decision of the Tax Court.
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Section 7481(c)(2)(B) would be unnecessary if the adopted opinion
were correct, and the reference to the term “overpaynent of tax”
in section 7481(c)(3) is inconsistent with the whole rational e of
the report and points out the inherent anmbiguity in the term
“overpaynent”. It is telling that Congress did not sinply say
“overpaynent”. In adding interest disputes to this Court’s
jurisdiction, Congress deened it necessary to include section
6512(b) determ nations and to provide that our interest

determ nations would be reviewable simlar to our “overpaynent of
tax” determ nations. This congressional action would have been
unnecessary if overpaynent decisions included interest liability.

I[11. Reliance on Baungardner and Barton

Rel i ance upon Estate of Baungardner v. Conm ssioner, 85 T.C

445 (1985) and Barton v. Conmm ssioner, 97 T.C 548 (1991), is not

only m splaced, but m sleading. The rationales of Baungardner

and Barton are prem sed upon and relate to interest that has been
paid or overpaid prior to the issuance of the notice of
deficiency. Neither case suggests, or leads to the concl usion
that, the Court’s overpaynment jurisdiction contenpl ates assessed,
but unpaid, interest. |In an overpaynent context, we have no
authority or jurisdiction to order respondent to abate interest

ot herwi se properly assessed.
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“Interest may be part of an overpaynent if the interest

accrued and was paid prior to the tine the overpaynent was

claimed or arose. This is the type of interest we are

considering in this case.” Estate of Baungardner V.

Conm ssi oner, supra at 452 (enphasis added). “Qur hol ding that

the term ‘' overpaynent’ includes assessed and paid interest at the
time of overpaynment”. |d. at 460 (enphasis added). “Petitioners

contend that they paid the increased interest under section

6621(c), and that the Court has jurisdiction to determne a
t axpayer’s claimthat there has been an overpaynent of tax with
respect to a year that is otherwse properly within the Court’s

jurisdiction.” Barton v. Conm ssioner, supra at 550 (enphasis

added). Neither of these cases, or the subsequent opinions
followng them forced this Court to restrict the Conm ssioner’s
authority to offset, which is explicitly provided in section
6402( a) .

V. Assessed v. Unassessed | nterest

Under the concurring analysis, it is suggested that the
adopt ed opinion should be limted to assessed interest. M view
is that there is no support in the statutory |anguage for such a
distinction. In the present case, although interest was
assessed, it was interest on the liability before our first
opi nion was reversed and renanded ($410,000), not the correct

anount based upon our revised opinion ($209, 943.54, less the
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paynent of $144,947.89, |eaving an unpai d bal ance of $64, 995. 65).
The prior interest assessnment in this case does not reflect the
actual interest liability due and owm ng. Wen it was assessed,
this interest was beyond our jurisdiction because the case was in
a deficiency situation. Qur authority to address this unpaid
assessnment of interest is nowlimted to section 7481(c) and Rul e
261, neither of which are before us.

V. Rul e 155

The present issue originates wth this Court’s execution of
t he deci si on docunent in question. The opinion was based on a
conput ati on which the parties agreed was in conformty with this
Court’s opinion after remand pursuant to Rule 155(a). The Court
executed the decision relying on the parties’ agreenment w thout
review ng the agreed conputation. A review of the conputation
woul d have reveal ed that the overpaynent anount was not reduced
by interest liabilities but that an interest deduction was
permtted for the anticipated paynent of Federal interest of
$64, 995. 65 on the estate tax deficiency.

The estate represented to the Court that the conputation
submtted was in conformty with the Court’s opinion and the
estate al so represented that the interest in the anmount of
$64, 995. 65 was deductible, explicitly acknow edgi ng that such
interest would be paid by offset against the overpaynent of tax

shown in the agreed Rul e 155 conputation. The Court relied upon
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the estate’s representation in executing the decision wthout
reviewi ng or challenging the agreed conputation. The Court now
interprets the estate’s position to be that the interest should
not be paid because the overpaynent was erroneously overstated.
The estate has never explicitly argued this, but if the adopted
opi nion has correctly interpreted the estate’s position,? the
estate previously made a factual assertion on which the Court
granted the deduction, that the interest paynent woul d be nade.
| f the adopted opinion’s |legal analysis is correct, the estate’s
change of course causes the Court to | ook foolish for relying on
the estate’s prior representation.

This Court should hold the estate to its stipulation under
Rul e 155(a). This is not a question of finality, rather one of
consi stency. The inconsistency created by this result threatens
judicial integrity and the integrity of this Court’s Rules. The
estate is rewarded for m sleading the Court and avoiding the
agreenent reached pursuant to Rule 155(a). This Court has the
authority to construe the Rules to deny this abuse of our process
and to reach a just result.

As Judge Laro explains, this Court has the authority of a
court of law. W can inplenent that authority to fill in gaps in

our Rules pursuant to Rule 1(a). W also have the inherent

2 There are no briefs on this issue, and the estate’s notion
is uncl ear at best.



- 68 -
authority to enforce our own Rules to provide a just result.

Rule 1(b); Goldsmith v. Bd. of Tax Appeals, 270 U.S. 117 (1926).

This includes the authority to enforce agreenents reached under

our Rules. WlIllanette Indus., Inc. v. Conm ssioner, T.C. Meno.

1995-150. Inplicit in the authority to enforce agreenents
reached under Rule 155(a) is the understanding that we enter
decisions in conformty wth the agreed conputation. |If the
Court’s interpretation of the decision was not in conformty with
the parties’ agreenent and the Court’s Opinion, we had no basis
to enter the decision, and it should be vacated. The alternative
is to enforce the parties’ agreed interpretation of the term
“over paynent”.

| believe we have exceeded our statutory authority today,
but perhaps the nost unfortunate aspect of today’s opinion is
that Rule 155(a) now becones a trap for the parties before our
Court. In this case, the Court did not review the agreed Rule
155 conputations submtted by the parties before executing the
deci si on docunent. The adopted opi nion determ nes that the Court
is prevented fromconsidering the agreed conputations after a
decision is entered, so the conputation is ignored before and
after the decision is executed. This effectively renders Rule
155(a) a nullity. The agreed conputation becones irrelevant to

the outconme regarding the neaning and effect of the decision
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docunent. Gven the anbiguity inherent in the term
“overpaynent”, we have created a procedural pitfall.

For the stated reasons, | respectfully dissent.

HAI NES, VWHERRY, KROUPA, and HOLMES, JJ., agree with this
di ssenting opinion.
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HOLMES, J., dissenting: | fully agree with the detail ed
anal ysis of Judge CGoeke’s lucid dissent. | wite separately only
to provide a brief introduction to what has becone--unnecessarily
inm view-a very conplicated statutory analysis by focusing on
what | see as three fundanental m stakes that the majority nakes
t oday.

The first lies on page 9 of the Court’s opinion, where it
states that what we are deciding is “whether the anmount of an
‘overpaynent’ nust include consideration of any underpaynent
interest owed by a taxpayer at the tine of the overpaynent
calculation.” (Enphasis added.) Wat follows is the statutory
interpretation that Judge Goeke anal yzes. However, | don’t think
this is the right question. Wat we should be reviewing here is
neither a termused in the Code nor a regulation, but only a term
used in an agreed conputation under Rule 155.

Most cases that we partly decide in a taxpayer’'s favor
requi re conputing exactly how nmuch is owed by whom for the tax
years in question. This conputation is nothing nore than a
conplicated math problem and one we |eave for the parties them
selves to figure out. “If the parties are in agreenent as to the
anount of the deficiency or overpaynent to be entered as the
decision * * * then they, or either of them shall file pronptly
with the Court * * * a conputation show ng the anount of the

deficiency, liability, or overpaynment and that there is no
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di sagreenent that the figures shown are in accordance with the
findings and conclusions of the Court.” Rule 155(a), Tax Court
Rul es of Practice and Procedure.

That’ s what the estate and the Comm ssioner did here.
Counsel for the estate signed the agreed decision docunents based
on the agreed conputations, aware that the line item marked
“overpaynent” did not reflect unpaid interest. This is not
surprising: Rule 155 governs all post-opinion conputations
(i ncludi ng comput ations of deficiency), and over tine the IRS has
devel oped an al nost - unbroken custom of using Rule 155 to reach
agreenent on the amobunt of tax (rather than tax plus interest)
owed. In fact, if interest conputations are shown, they are to
be | abeled “for information only,” Internal Revenue Manual
8.17.3.2.3 Applying Credits and Paynents (2001), which is exactly
what the parties did here. See Form 3623, Statenent of Account
Sched. 3. W then typically review any resulting disputes about
t he anbunt of tax owed under Rul e 155(b) and di sputes about the
i nterest conputations under Rule 261

In this case, the estate, through counsel, had the
opportunity to review the statenent of account that the
Comm ssi oner prepared. This docunent clearly shows that
interest and tax were to be considered and treated separately,
that “overpaynent” neant overpaynent of tax only and “interest”

i ncluded only interest assessed after the Court’s initial
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deficiency determ nation. The estate’ s counsel agreed to this
term nol ogy and should not now be allowed to prevail on a claim
that the terns as used in this agreenment have different neanings.
This Court typically treats closing agreenents, stipulations of
fact, and settlenents as contracts, holding parties to their

terms. Johnston v. Comm ssioner, 122 T.C. 124 (2004)

(stipulations); Zaentz v. Conm ssioner, 90 T.C 753 (1988)

(closing agreenents); StammliIntl. Corp. v. Conm ssioner, 90 T.C.

315 (1988) (settlenents). | see no reason to deviate fromthat
practice in this case and would hold that agreenents under Rule
155 shoul d be just as binding.?

The majority doesn’t dispute that the parties’ conputation
under Rul e 155 should be binding on them but it then chooses to
resol ve the dispute over its nmeaning quite unlike other courts
woul d. When a legitimate question is raised about the nmeaning of
an anbiguous termin a contract, courts will usually rely on
evi dence of what the parties intended. “If * * * a court refuses
to consider evidence of particular neanings attached by the
contracting parties, the court nmay discover a contract that
neither party intended.” Miurray, Mirray on Contracts, 1-5 sec.

86 (2001). That is just what has happened here, with the

1" As Judge Goeke convincingly denonstrates, the parties so
obvi ously agreed what the term neant that respondent allowed the
estate a deduction for the accrued but unpaid interest that was
shown in the conputation
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majority redefining the term“overpaynent” in a way that changes
the parties’ agreenent. It answers the question--*“Does the
anount of an ‘overpaynent’ include any underpaynent interest owed
by a taxpayer at the tinme of the overpaynent cal culation?” with a
one-si ze-fits-all answer of “yes.” The right answer shoul d be
“I't depends”--with the answer being decided on the particul ar
facts of the case at hand.

And this points to the second shortcomng in the majority’s
opinion--its focus on section 6512. That section is only a
jurisdictional statute, and we construed the word “overpaynent”
in that section, via section 6601(e)’s general definition of
“tax,” to nean that we had jurisdiction over disputes about the
overpaynent of a tax plus interest instead of tax alone. Barton

v. Comm ssioner, 97 T.C 548, 552 (1991); Estate of Baunpardner

v. Conmm ssioner, 85 T.C. 445, 451-452 (1985). But this is not a

case that turns on jurisdiction--everyone agrees we have
jurisdiction in an appropriate case to order the paynent of an
over paynment and any interest due on it. It turns instead on how
we have chosen to exercise our jurisdiction; in cases |like this
one, we have chosen to do so according to rule. Wen we exercise
our jurisdiction under section 6512, we do it by decidi ng what
was the “overpaynent determned by the Court * * *. 7 Rule 260.
Rul e 260, consistently with Rule 155, should lead us to the

agreed decision of the parties, and their intended neani ng of
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its terns. | recognize that this neans that parties could define
“over paynent” as an overpaynent of tax in the context of settling
cases, while construing “overpaynent” in section 6512 to nean we
have jurisdiction over both overpaynents of tax and interest.
But that sort of context-specific interpretation is recognized
t hroughout the Code. Section 6601(e) itself begins with “Except
as otherwi se provided in this title” and this phrase is a
recogni tion by Congress that a conpl ex tax code patched together
at many different tines for many different purposes should not be
interpreted using sonething akin to a universal - search-and-
repl ace function.? dossing is al nbst al ways necessary to decide
the likeliest neaning of the Code, and the majority creates a
gloss of its own by construing sections 6512(b) and 6402(a) to
not apply to the very tax liabilities at issue in an overpaynent
case.

The third and final issue | wish to highlight is the
majority’s seemng indifference to the effects of today’s
decision on a large nunber of third parties. As Judge Coeke
points out, today’'s definition of “overpaynent” threatens to

bollix up the procedure for interest cal culations by forcing

2 The majority likewise relies on regulation Sec. 301.6611-
1(b), Proced. & Adm n. Regs., as additional support for its
concl usion that “overpaynent” nust nean “the anmount by which
paynents exceed the tax, including any underpaynent interest.”
See mpjority op. pp. 18-19. But that regul ation defines
overpaynent for the purpose of conputing interest, not drafting
settl enent docunents.
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parties to calculate interest before submtting their
conput ati ons under Rule 155. Resolution of especially conplex
cases where interest netting applies will becone even harder to
manage with any kind of reasonable speed. Parties now engaged in
Rul e 155 conputations will have to be very careful that today’s
opinion is reflected in their docunents. And we can expect
litigants who have already settled their cases in the last 120
days (for Rule 260 notions) and the |last year (for Rule 261
notions) to return to us seeking the sanme windfall that the Smth
Estate gat hers up today.

Because there is no reason to let this happen, |
respectfully dissent.

HAI NES, GOEKE, WHERRY, and KROUPA, JJ., agree with this
di ssenting opinion.



