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MVEMORANDUM OPI NI ON

GOEKE, Judge: This case is before the Court for review of a
Notice of Determ nation Concerning Collection Action(s) Under

Section 6320 and/or 6330 (notice of determ nation).! Respondent

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, as anended, and all Rul e references
(continued. . .)
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moves for summary judgnent, pursuant to section 6330(c)(2)(B) and
section 301.6320-1(e)(3), QRA-E2, Proced. & Adm n. Regs., because
M chael Poppo, as executor of the Estate of Nancy Sbl endorio, was
offered and participated in a conference with Appeals and thus
cannot properly raise the underlying tax liability in a
col l ection review proceeding. For the reasons stated herein, we
shal | grant respondent’s notion.

Backgr ound

Nancy Sbl endorio died in April 2000. M chael Poppo was
appoi nted executor of her estate and resided in Arnonk, New York,
at the time he filed this petition on behalf of the estate.

The estate’s fiscal year 2001 Form 1041, U.S. |ncone Tax
Return for Estates and Trusts, was due on Cctober 15, 2002. The
estate requested and was granted an extension of tinme to file its
2001 tax return until January 15, 2003. On April 7, 2003, M.
Poppo filed the estate’s 2001 i ncone tax return.

On July 28, 2003, respondent assessed additions to tax for
failure to pay, failure to file, and failure to nake esti mated
paynments for fiscal year 2001. Respondent’s assessnent of the
additions to tax did not reflect the extension of tinme the estate
had been granted to file the return. Respondent then issued a

noti ce and demand for paynent for the additions to tax.

Y(...continued)
are to the Tax Court Rules of Practice and Procedure.
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In a letter dated August 27, 2003, M. Poppo requested an
abatenment of the additions to tax for reasonabl e cause, which was
received for review by the IRS Service Center in C ncinnati,
Chio. M. Poppo explained that at the tinme the estate’ s incone
tax return was originally due, Cctober 15, 2002, he did not have
sufficient information concerning the income of the estate to
file the return and thus requested an extension of tinme to file
the return until January 15, 2003. M. Poppo went on to explain
that he m stakenly believed that he had filed the estate’'s tax
return and paid the taxes due before the January 15, 2003,
deadline and that it was not until several nonths |ater when the
check had not cleared that he realized the return had not been
filed. On Novenber 17, 2003, the C ncinnati Service Center
i ssued a notice that the request for abatenent was deni ed.
M . Poppo, represented by counsel, then filed an appeal wth
respondent’s Appeals Ofice. M. Poppo’'s letter to Appeals,
dat ed Decenber 26, 2003, reprised his earlier argunent raised
before the C ncinnati Service Center concerning his m staken
belief that the estate’s tax return had been filed and taxes paid
tinmely. M. Poppo further argued for abatenent because of his
| ack of experience as an executor, the small but conplicated
assets and incone of the estate, and the |arge nunber of

beneficiaries of the estate. |n subsequent correspondence and
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t el ephone conversations with the Appeals officer, M. Poppo again
requested relief fromthe additions to tax for reasonabl e cause.

On April 5, 2004, while the appeal was still pending, the
G ncinnati Service Center issued a notice to M. Poppo indicating
that the additions to tax had been reduced. This notice was
w t hout explanation, and in response, M. Poppo sent a letter to
the G ncinnati Service Center asking for nore information. On
June 9, 2004, the Cincinnati Service Center issued a letter
explaining that the additions to tax for late filing had been
reduced to account for the extension of tine to file the return.

On August 31, 2004, respondent’s Appeals Ofice issued a
letter to M. Poppo indicating that the assessed additions to tax
had been sustained. The Appeals officer stated that M. Poppo
had not established reasonabl e cause for the late filing and
failure to pay. The Appeals officer further indicated that M.
Poppo failed to provide information to support his belief that
the return had been filed and taxes paid tinely and that M.
Poppo failed to provide a copy of the approved extension of tine
to file as requested by the Appeals officer.

On Novenber 19, 2004, respondent issued to the estate a
Notice of Federal Tax Lien Filing and Your Right to a Hearing
Under 1. R C. 6320. Thereafter, M. Poppo tinely submtted Form
12153, Request for a Collection Due Process Hearing, on behal f of

the estate. The only issues M. Poppo raised in this request
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were the underlying liability for additions to tax and
respondent’s failure to consider his argunents with respect to
reasonabl e cause. A settlenent officer for respondent then
reviewed the request and determ ned that he could not consider
the underlying liability because it had al ready been consi dered
in an Appeals conference. On June 1, 2005, the settl enent
of ficer issued the notice of determ nation indicating that since
the underlying liability had been raised previously in a
conference with Appeals, it could not be raised again in a
col l ection review proceeding and that M. Poppo had not raised
any collection alternatives.

In response to the notice of determ nation, M. Poppo filed
a petition wth this Court on July 5, 2005. WM. Poppo again
chal l enges the underlying liability for the additions to tax,
argui ng that there was reasonabl e cause to excuse the late filing
and that the additions were assessed wi thout a notice of
deficiency. M. Poppo further alleges that the estate was never
provided a hearing with respondent’s Appeals Ofice.

Di scussi on

Summary judgnent may be granted where there is no genui ne
i ssue of any material fact and a decision nmay be rendered as a

matter of law. Rule 121(a) and (b); see Sundstrand Corp. V.

Comm ssioner, 98 T.C. 518, 520 (1992), affd. 12 F.3d 965 (7th

Cr. 1994). The noving party bears the burden of proving that
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there is no genuine issue of material fact, and factual
inferences will be read in the manner nost favorable to the party

opposi ng summary judgnent. Dahlstromv. Conm ssioner, 85 T.C.

812, 821 (1985). When a notion for summary judgnent is nade and
properly supported, the adverse party may not rest upon nere

all egations or denials of the pleadings but nust set forth
specific facts show ng that there is a genuine issue for trial.

Rul e 121(d); Celotex Corp. v. Catrett, 477 U. S. 317, 322 (1986).

W are satisfied that no genuine issues of material fact
exi st and judgnent as a matter of law is appropriate. Under
section 6330(c)(2)(B), a taxpayer may di spute the underlying
liability in a collection review proceeding “if the person did
not receive any statutory notice of deficiency for such tax
liability or did not otherw se have an opportunity to dispute
such tax liability.”? Respondent interprets “otherw se have an
opportunity to dispute such tax liability” to include a

conference with Appeals.® Sec. 301.6320-1(e)(3), QA-E2, Proced.

2 Wiile M. Poppo alleges that he did not receive a notice
of deficiency, no notice is required where the Conm ssioner
assesses additions to tax under secs. 6651 and 6654 which are
unrelated to a deficiency in tax. Sec. 6665(b). Accordingly, we
do not address the applicability of sec. 301.6320-1(e)(3), A-
E2, Proced. & Adm n. Regs., and the phrase “otherw se have an
opportunity” in sec. 6330(c)(2) to situations requiring a notice
of deficiency.

3 Respondent argues beyond the facts of this case that an
offer of a conference wth Appeals, even if the taxpayer does not
take advantage of it, would al so preclude subsequent

(continued. . .)
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& Admn. Regs.; see Lewis v. Comm ssioner, 128 T.C. __ (2007)

(finding section 301.6330-1(e)(3), Q%A-E2, Proced. & Adm n.
Regs., to be a reasonable interpretation of section
6330(c) (2)(B)).

Upon notice of the additions to tax, M. Poppo filed a
request for abatenment with respondent’s Cincinnati Service
Center. M. Poppo submtted correspondence presenting
information in support of his request and argued that the
additions to tax should be abated for reasonable cause. The
request for abatenent was denied, and M. Poppo then filed an
appeal with respondent’s Appeals Ofice. M. Poppo again
subm tted correspondence and participated in nmultiple tel ephone
conversations with the Appeals officer, presenting information
and argunents in support of his request for abatenent of the
additions to tax. The Appeals officer then sustained the
assessnment of the additions to tax. Thus, we find M. Poppo was
af forded a conference with Appeals in which he had the
opportunity to dispute the underlying liability for additions to

t ax.

3(...continued)
consideration of an underlying tax liability in a collection
revi ew proceeding. W reserve judgnment on whether such an offer
woul d precl ude subsequent consideration of an underlying
liability in a collection review proceeding (and if so, what
i nformati on woul d have to be included in the offer).
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M . Poppo argues that because there was no face-to-face
nmeeting, there was no “hearing” as that termis commonly
understood. First, M. Poppo has not presented any evidence to
suggest that he requested an in-person hearing during the Appeals
process. Mdreover, a face-to-face hearing is not a prerequisite
for Appeals consideration. Conferences wth Appeals are
informal. Sec. 601.106(c), Statement of Procedural Rules. The
correspondence and tel ephone conversations between M. Poppo and
the Appeals officer are sufficient to constitute a conference
w th Appeal s.

M . Poppo al so argues that he could not have received
Appeal s consi deration because the letter denying relief
denonstrates that the Appeals officer m sunderstood one of M.
Poppo’ s argunents for abatenent. The Appeals officer denied the
request for abatenent, in part, because M. Poppo did not provide
any information to support his suggestion that he had filed the
estate’s return and paid the taxes due tinely. M. Poppo argues,
however, that he had never suggested to the Appeals officer that
he actually filed the return on tinme, only that he was under the
m st aken belief that he had filed the return. Wile this
evi dence may suggest that the Appeals officer did not correctly
understand M. Poppo’s argunent, it does not suggest that the
officer did not consider M. Poppo’s argunents. M. Poppo has

not presented any evidence to create a question of fact of
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whet her he was afforded a conference with Appeals. Accordingly,
because M. Poppo had an opportunity to dispute the underlying
tax liability in a conference with the Appeals Ofice, he may not
rai se that underlying liability again in a collection review
hearing or before this Court. See sec. 6330(c)(2)(B); sec.
301.6320-1(e)(3), QA-E2, Proced. & Adm n. Regs.

M. Poppo has not raised in his petition any issues, other
than the underlying liability, with respect to respondent’s
proposed coll ection action. Therefore, for the reasons stated,
respondent’s notion for summary judgnent will be granted.

To reflect the foregoing,

An appropriate order and

decision will be entered for

r espondent .




