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CARLUZZO, Special Trial Judge: This case was heard

pursuant to the provisions of section 7463.! Pursuant to section

Unl ess ot herwi se indicated, section references are to the
| nternal Revenue Code of 1986, as anended, in effect for the
rel evant period. Rule references are to the Tax Court Rul es of
Practice and Procedure.
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7463(b), the decision to be entered is not reviewabl e by any
other court, and this opinion shall not be treated as precedent
for any other case.
In a notice of deficiency dated Novenber 15, 2007,
respondent determ ned deficiencies in petitioner’s inconme taxes

and penalties as foll ows:

Penal ty
Year Defi ci ency Sec. 6662(a)
2004 $3, 518 - -
2005 5,232 $1, 034. 80
2006 8, 803 1, 760. 60

After concessions, the issues for decision are as foll ows:
(1) Whether petitioner is entitled to certain item zed deductions
in anbunts greater than respondent allowed for each year in
i ssue; (2) whether petitioner is entitled to a noving expense
deduction for 2005; (3) whether petitioner is entitled to a
dependency exenption deduction for her nother for 2006; (4)
whet her petitioner qualifies as a head of household for 2006; and
(5) whether petitioner is liable for section 6662(a) accuracy-
related penalties for 2005 and 2006.

Backgr ound

Sone of the facts have been stipulated and are so found. At
the time the petition was filed, petitioner resided in CGeorgia.

From 1994 until April 2005 petitioner lived in an apartnent
in California. At all tines relevant here, she was enpl oyed by

Federal Express. In April 2005 she noved from her apartnent in
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California into her nother’s hone in Georgia to care for her
nmot her, who was suffering froman undi sclosed ill ness.
Petitioner’s nother owned the house, subject to a nortgage. The
nort gage paynments were about $700 per nonth, some of which
petitioner mght have nmade while she was living there. At the
time, petitioner’s nother was receiving approximtely $700 to
$900 in nonthly Social Security benefits.

Wil e she was living with her nother, sone of petitioner’s
personal bel ongi ngs were stored at a commercial storage facility.
The storage facility was burglarized in Decenber 2005, and sone
of petitioner’s property was stolen as a result.

In May 2006 petitioner purchased a house in Georgia and
moved from her nother’s house. She paid nortgage interest
totaling $6,961 that year.

Petitioner’s 2004, 2005, and 2006 Federal incone tax
returns, each prepared by a paid incone tax return preparer, were
timely filed.

As relevant here, on her 2004 return petitioner clainmed
item zed deductions totaling $21,276, including: (1)

Unr ei nbur sed enpl oyee busi ness expenses of $9, 856;2 (2)

charitabl e contributions of $2,895, consisting of $1,300 in cash

2Amount s shown as unrei nbursed enpl oyee busi ness expenses
are before the reduction required by sec. 67.
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donations and $1,595 in property donations; and (3) a $6, 652
deduction for hone nortgage interest.

As rel evant here, on her 2005 return petitioner clainmed an
$11, 000 novi ng expense deduction and item zed deductions of
$19, 177, including: (1) Unreinbursed enpl oyee busi ness expenses
of $7,988; (2) charitable contributions of $2,700 consisting of
$1,200 in cash donations and $1,500 in property donations; and
(3) a $6,587 deduction for hone nortgage interest.

As rel evant here, on her 2006 return petitioner clainmed head
of household filing status, clained a dependency exenption
deduction for her nother, and clained item zed deductions of
$52,829, including: (1) Unreinbursed enpl oyee busi ness expenses
of $10,951; (2) charitable contributions of $7,600 consisting of
$4, 400 in cash donations and $3,200 in property donations; and
(3) a $29, 226 deduction for hone nortgage interest.

For 2004 respondent disallowed all of the item zed
deductions |isted above, with the exception of $400 for
charitable contributions. For 2005 respondent disallowed the
$11, 000 novi ng expense deduction, and in effect, all of the
item zed deductions |isted above. For 2006 respondent: (1)

Di sal | owed t he dependency exenption deduction clained for
petitioner’s nother; (2) changed petitioner’s filing status from
head of household to single; (3) disallowed all but $6,961 of the

nortgage i nterest expense deduction; (4) disallowed the entire
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deduction cl ained for unreinbursed enpl oyee busi ness expenses;
and (5) disallowed a portion of the deduction for charitable
contributions.® For 2005 and 2006 respondent inposed a section
6662(a) accuracy-rel ated penalty upon the ground that the
under paynment of tax required to be shown on petitioner’s return
for each of those years is attributable to a substanti al
under st atenment of incone tax.

Di scussi on

| . Di sputed Deductions

As we have observed in countless opinions, deductions are a
matter of |egislative grace, and the taxpayer bears the burden of
proof to establish entitlement to any claimed deduction.* Rule

142(a); I NDOPCO, Inc. v. Conmm ssioner, 503 U.S. 79, 84 (1992);

New Colonial Ice Co. v. Helvering, 292 U S. 435, 440 (1934).

This burden requires the taxpayer to substantiate deductions
cl ai mred by keepi ng and produci ng adequate records that enable the
Comm ssioner to determne the taxpayer’s correct tax liability.

Sec. 6001; Hradesky v. Conm ssioner, 65 T.C. 87, 90 (1975), affd.

per curiam 540 F.2d 821 (5th Gr. 1976); Meneguzzo V.

Comm ssioner, 43 T.C 824, 831-832 (1965).

%Because of an inconsistency in the notice of deficiency,
t he amount respondent all owed/disallowed as a charitable
contribution deduction for 2006 is unclear.

“Petitioner does not claimthat the provisions of sec.
7491(a) are applicable, and we proceed as though they are not.



- 6 -
Petitioner has failed to produce any substantiating
docunents to support any of the deductions here in dispute.
According to petitioner, her records were stolen froma storage
facility in Decenber 2005. In situations where the taxpayer’s
records are unavail able through no fault of the taxpayer, the
Court expects the taxpayer to make some attenpt to reconstruct
t hose records, especially when it is reasonable to assune that
third-party records exist, as, for exanple, for the anount of

nortgage interest paid. Gzzi v. Conm ssioner, 65 T.C 342,

345-346 (1975).
Set agai nst these fundanental principles, we turn our
attention first to the specific deductions here in dispute.

A. Mbvi ng Expense Deduction and Itenm zed Deducti ons

| f properly substantiated, and subject to certain conditions
and limtations, (1) noving expenses are deductible under section
217, (2) unreinbursed enpl oyee busi ness expenses are deductible
under section 162(a), (3) charitable contributions are deductible
under section 170, and (4) honme nortgage interest is deductible
under section 163(h)(2)(D)

According to petitioner her tax records were stolen in
Decenber 2005 from a storage unit, and she does not have any
substanti ating docunents for any of the deductions for any of the

years in issue. Petitioner further clainms that she provided her
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tax records, including records to support the deductions clai ned
on the returns, to her incone tax return preparer, who relied on
those records to conplete the return for each year here in issue.

Petitioner’s explanation for her conplete |ack of records
based upon a theft that occurred in Decenber of 2005 says nothing
at all about her lack of records for 2006 and ot herw se | eaves
sone inportant questions unanswered for 2005. Cbviously, records
for 2006 woul d not have existed as of the date of the theft.
Furthernore, to the extent records for 2005 were avail able to her
return preparer when her 2005 return was prepared in 2006, those
records could not have been anong the itens stolen from her
storage unit in 2005.

As it stands, the only evidence supporting the noving
expense deduction and the item zed deductions here in dispute
consists of the returns thenselves, which in no way substantiate
any of the deductions clainmed on them and petitioner’s vague
testinony, which we are neither required nor inclined to accept.

See Tokarski v. Conm ssioner, 87 T.C. 74, 77 (1986).

Al'l things considered, we find that petitioner is not
entitled to the noving expense deduction clained on her 2005
return, and she is not entitled to item zed deductions in excess
of the anmounts respondent already allowed for any itemfor any of

the years in issue.
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B. Dependency Exenption Deduction

Petitioner clained a dependency exenption deduction for her
nmot her for 2006. Respondent disall owed the deduction.

In general, a taxpayer is entitled to an additi onal
exenpti on deduction for each of the taxpayer’s dependents. Sec.
151(a). As applicable here, the term “dependent” includes a
taxpayer’s qualifying relative. See sec. 152(a)(2). In addition
to other requirenents, an individual fits within the definition
of a taxpayer’s qualifying relative for any given year only if
t he taxpayer provides over one-half of the individual’s support
during that year. Sec. 152(d)(1)(C

In order to support a finding that she provided nore than
one-hal f of her nother’s total support during 2006, petitioner
must establish: (1) The total anmount of support her nother
received fromall sources during 2006; and, of that anount (2)

t he anount petitioner provided. The evidence petitioner offered
on these points is insufficient to establish either.

Petitioner has failed to establish that her nother was her
qualifying relative for 2006. It follows that petitioner is not
entitled to a dependency exenption deduction for her nother for
that year. Respondent’s disallowance of that deduction is

sust ai ned.



1. Filing Status

The incone tax liability shown on petitioner’s 2006 return
is conmputed as though petitioner qualifies as a head of househol d
for that year. According to respondent, her proper filing status
for that year was as a single taxpayer

Section 1(b) provides a special incone tax rate for an
i ndi vidual who qualifies as a head of household. As relevant
here and anong ot her requirenents, an unnmarried individual “shal
be considered a head of a household” if that individual
“mai ntai ns a househol d which constitutes for such taxable year
the principal place of abode of the father or nother of the
taxpayer, if the taxpayer is entitled to a deduction for the
t axabl e year for such father or nother under section 151.” Sec.
2(b)(1).

Because petitioner is not entitled to a dependency exenption
deduction for her nother for 2006, she does not qualify as a head
of household for that year. Respondent’s adjustnents resulting
fromthe change of her filing status from head of household to
si ngl e are sust ai ned.

[11. Section 6662(a) Accuracy-Rel ated Penalty

Lastly, we consider whether petitioner is |iable for section
6662(a) accuracy-rel ated penalties. For 2005 and 2006 respondent

has determ ned that she is.
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Section 6662(a) inposes an accuracy-related penalty of 20
percent of any portion of an underpaynent of tax, if anong other
reasons, the underpaynent is attributable to a substanti al
under statenent of income tax. Sec. 6662(b)(2), (d). An
understatenment of inconme tax is a substantial understatenent of
income tax if it exceeds the greater of $5,000 or 10 percent of
the tax required to be shown on the taxpayer’s return. Sec.
6662(d)(1)(A). Ignoring conditions not relevant here, for
pur poses of section 6662 an understatenent is defined as the
excess of the amount of the tax required to be shown on the
taxpayer’s return over the amount of the tax which is shown on
the return. Sec. 6662(d)(2)(A). In this case the understatenent
of incone tax for each year is conputed in the sane nanner as,
and is equal to, the deficiency as redetermned taking into
account the foregoing. That amount will exceed $5,000. See
secs. 6211, 6662(d)(2).

Respondent bears the burden of production with respect to
the accuracy-rel ated penalties. See sec. 7491(c). To neet this
burden of production, respondent must produce sufficient evidence
that it is appropriate to inpose the accuracy-rel ated penalties.
Once respondent has done so, the burden of proof is upon

petitioner. See H gbee v. Conm ssioner, 116 T.C 438, 449

(2001). For 2005 and 2006 we have sustai ned respondent’s

adj ustnents that, as best we can tell, wll give rise to an
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under paynment that will exceed $5,000 for each of those years.
Consequently, respondent’s burden of production has been
satisfied.

The section 6662(a) accuracy-rel ated penalty does not apply
to any portion of an underpaynent of tax if the taxpayer shows
reasonabl e cause for, and the taxpayer acted in good faith with
respect to, that portion. See sec. 6664(c)(1); Hi gbee v.

Conmi ssi oner, supra at 446-447. The determ nati on of whether a

t axpayer acted in good faith is nade on a case-by-case basis,
taking into account all the pertinent facts and circunstances.
Sec. 1.6664-4(b)(1), Incone Tax Regs. The taxpayer bears the
burden of proving the existence of reasonable cause and that he
or she acted in good faith with respect to the underpaynent. See

H gbee v. Conm ssioner, supra at 449. This petitioner has failed

to do. Respondent’s inposition of the section 6662(a) accuracy-
related penalties for 2005 and 2006 is sustai ned.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




