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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VELLS, Judge: Respondent determ ned a deficiency of

$1,211,748 in petitioner’s 2002 Federal income tax, a failure to

file addition to tax pursuant to section 6651(a)(1) of $272,643,

a failure to pay addition to tax pursuant to section 6651(a)(2)

in an anobunt to be conputed at a | ater date,

and a failure to pay

estimated tax addition to tax pursuant to section 6654(a) of
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$40,493.1 The following issues remain for decision:? (1)
Whet her respondent may raise the issue of whether petitioner’s
gross incone should be increased by bank deposit inconme of
$178, 110, an increase not determned in the notice of deficiency;
(2) whether petitioner’s gross income should be increased by
certain ordinary incone of $4,479; (3) whether petitioner’s gross
i ncome should be increased by interest income of $86; (4) whether
petitioner is subject to the failure to file addition to tax
pursuant to section 6651(a)(1l); (5) whether petitioner is |iable
for the failure to pay addition to tax pursuant to section
6651(a)(2); and (6) whether petitioner is liable for the failure
to pay estimated tax addition to tax pursuant to section 6654.
FI NDI NGS OF FACT

Petitioner refused to stipulate any of the facts. On
Cct ober 14, 2008, respondent filed a notion pursuant to Rule
91(f) requesting the Court to order petitioner to show cause why
the facts and evidence set forth in respondent’s proposed

stipulation of facts should not be deenmed established. On

1Unl ess otherwi se indicated, all Rule references are to the
Tax Court Rules of Practice and Procedure, and all section
references are to the Internal Revenue Code, as anended, for the
year in issue. Ampunts are rounded to the nearest dollar.

2On the basis of a settlenent by the parties, respondent has
conceded the determnation in the notice of deficiency that
petitioner’s gross inconme should be increased by incone fromthe
sal e of stocks and bonds. Respondent al so has conceded t hat
petitioner is entitled to a capital |oss of $3,000 pursuant to
sec. 1211(b).
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Cctober 17, 2008, the Court ordered petitioner to show cause why
respondent’ s proposed stipul ation of facts and evi dence should
not be deened established. Petitioner failed to file a tinely
response. On Novenber 20, 2008, we granted respondent’s notion
and deened established respondent’s proposed stipulation of facts
and evidence.® The facts deened established by the Court’s order
are incorporated in this opinion by reference and are found
accordingly.

At the tinme the petition was filed, petitioner resided in
Georgia. Petitioner is a certified public accountant and worked
for Coopers & Lybrand for 4 years.

Petitioner did not file any Federal incone tax returns after
1994 and did not file a Federal income tax return for his 2002
tax year

Petitioner did not make any estimated tax paynents, and no
Federal incone taxes were withheld fromhis wages for his 2002
tax year

During 2002, petitioner received fromHi ckory Valley
Retirement, Inc., ordinary flowhrough income of $4,533 and

i nterest incone of $86.

SPetitioner attenpted to file a response to respondent’s
Rul e 91(f) notion after the time specified in the Court’s Cct.
17, 2008, order. Petitioner’s notion was not filed because he
did not seek leave to file his response late. Even if he had
filed a tinely response, petitioner failed to show why
respondent’s facts and evi dence shoul d not be deened establi shed.
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For his 2002 tax year petitioner is entitled to an ordinary
fl owt hrough | oss of $54 from Decubitus, Inc.

During 2002, petitioner deposited $210,304 into his SunTrust
Bank account. O that $210, 304, at |east $178,110 is includable
in petitioner’'s gross inconme.* Included within that $178,110 is
rental income fromtwo properties. The first property, at 6420
Roswell Rd. N.E., Atlanta, Ceorgia, was owned by petitioner
during 2002 and rented for annual rent of $106,726 to “Fl ashers”,
an establishnment that operates as a strip club. Petitioner
deposited the rent from Flashers into his SunTrust Bank account.
The ot her property, at 4075 Buford H ghway, Atlanta, CGeorgia, was
owned by petitioner during 2002 and rented for annual rent of
$29,872 to “Follies”, an establishnent that operates as a strip
club. Petitioner deposited the rent fromFollies into his
SunTrust Bank account.

On Septenber 26, 2006, respondent sent petitioner a notice
of deficiency. 1In the notice of deficiency respondent determ ned
a deficiency in petitioner’s Federal incone tax on the basis of
his recei pt of proceeds of $3,176,465 fromthe sale of certain
stocks and bonds (stocks and bonds sale issue). Petitioner

tinely filed a petition in this Court for redeterm nation of the

“While we make the recitations above in conformty with the
deened stipul ations of fact, we consider infra petitioner’s
argunent that the anmobunts deposited in his SunTrust Bank account
may not be included in gross inconme for his 2002 tax year because
they were not included in the notice of deficiency.
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deficiency. As noted above, the stocks and bonds sal e i ssue was
settled by the parties. However, respondent now asserts a
deficiency in petitioner’s Federal inconme tax on the basis of
bank deposits of $178,110 nmade to petitioner’s SunTrust Bank
account (bank deposit issue). The bank deposit issue was first
set forth in respondent’s pretrial nmenorandum submtted 2 weeks
before January 14, 2008 (first pretrial nenorandun), when the
instant case was first set for trial but continued on the
parties’ joint notion and was set forth again in respondent’s
pretrial menorandum submtted for trial on the Court’s Decenber
2, 2008, Atlanta, Ceorgia, trial session (second pretrial
menor andum) . Respondent has not anended his answer.
OPI NI ON

W first address the issue of whether respondent may raise
t he bank deposit issue, a new issue not raised in the notice of
deficiency. Petitioner objected at trial to respondent’s raising
of the bank deposit issue because it was not included in the
notice of deficiency. Respondent contends that the bank deposit
issue is properly before the Court and that petitioner was not
prej udi ced because he had notice of the bank deposit issue when
the case was originally set for trial on January 14, 2008.

CGenerally, the Comm ssioner’s determ nation of a deficiency

is presuned correct, and the taxpayer has the burden of proving



- 6 -
it incorrect. Rule 142(a); Wl ch v. Helvering, 290 U. S. 111, 115

(1933).°
An exception to the general rule exists when the
Comm ssioner raises a new matter. Rule 142(a); Shea v.

Comm ssioner, 112 T.C 183 (1999); Tabrezi v. Comm ssioner, T.C

Meno. 2006-61. GCenerally, the Conm ssioner has raised a new
matter when the Comm ssioner “attenpts to rely on a basis that is
beyond the scope of the original determ nation”. Shea v.

Conm ssi oner, supra at 191. |In particular, a new matter is

rai sed when the Conm ssioner’s new theory “‘either alters the
original deficiency or requires the presentation of different

evidence.’” 1d. (quoting Wayne Bolt & Nut Co. v. Comm Sssioner,

93 T.C. 500, 507 (1989)). The Comm ssioner generally nust bear
t he burden of proof on a new matter. Rule 142(a); Shea v.

Conmi ssi oner, supra at 191.

Respondent’s assertion of the bank deposit issue is a new
matter. Respondent argues that petitioner remains |liable for a
portion of the deficiency determned in the notice of deficiency
but that there is a new source for that portion; i.e., the incone
fromthe SunTrust bank deposits of $178,110 rather than the
$3, 176, 465 of inconme frompetitioner’s sale of stocks and bonds.

The bank deposit issue will require the presentation of different

SPetitioner does not contend that sec. 7491(a) should apply
in the instant case to shift the burden of proof to respondent,
nor did he establish that it should apply to the instant case.
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evi dence than that which would have been required for the stocks
and bonds sale issue. Accordingly, we conclude that the bank
deposit issue is a new matter on which respondent bears the
burden of proof. See Rule 142(a).

We next turn to the issue of whether respondent nay raise
t he bank deposit issue in this proceeding. Rule 41(b)(2) allows
this Court to accept evidence that is not within the issues
rai sed by the pleadings and conformthe pleadings to that
evi dence “freely when justice so requires”, provided that the
objecting party is not prejudiced by its adm ssion. Church of

Scientology v. Comm ssioner, 83 T.C 381, 469 (1984), affd. 823

F.2d 1310 (9th Cr. 1987). The facts necessary to decide the
remai ni ng i ssues were before the Court as of the tine petitioner
failed to file a tinely response to respondent’s Rule 91(f)
nmotion as required by the Court’s order. Therefore, the rel evant
facts necessary to decide the case were deened established at
that time. Wile we did provide petitioner a trial during which
he coul d have provided further evidence, he did not do so. He
objected nerely to the trial of the bank deposit issue at that
time. We believe that justice requires that petitioner not be
allowed to sit on his objection to the bank deposit issue until
after the facts regarding that issue have been established.
Petitioner had anple opportunity to object to the bank deposit

issue in response to the Court’s order requiring himto respond
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to respondent’s Rule 91(f) notion. Furthernore, petitioner had
ot her occasions to present relevant evidence and to object to the
rai sing of the bank deposit issue. Petitioner had notice of the
bank deposit issue nearly a year before trial, as the bank
deposit issue was included in respondent’s first pretrial

menor andum  Respondent’s second pretrial nmenorandum filed 2
weeks before trial, also included the bank deposit issue. It was
not until trial that petitioner raised his objection to the bank
deposit issue. Accordingly, we conclude that petitioner is not
prejudi ced by respondent’s raising of the bank deposit issue. W
deem t he pl eadi ngs anended to conformto the evidence and

concl ude that the bank deposit issue is properly before the
Court. Consequently, on the basis of the record, including the
facts deened established, we hold that petitioner’s gross incone
i ncl udes the SunTrust bank deposits of $178, 110.

We next deci de whether petitioner’s gross incone for the tax
year in issue includes ordinary inconme of $4,479 and interest
income of $86.° Respondent contends that petitioner earned
ordinary incone of $4,533 from Hickory Valley Retirement Inn,
Ltd., that he is entitled to a fl ow hrough | oss of $54 from
Decubitus, Inc., and that he received interest income of $86 from

Hi ckory Valley Retirenment Inn, Ltd. As to the foregoing issues,

5The burden of proof on these issues renains on petitioner.
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the facts deened established support respondent’s determ nations.
At trial petitioner failed to present any evidence or argunent on
those issues. Accordingly, we hold that petitioner’s gross
i ncome includes ordinary incone of $4,4797 and interest incone of
$86.

We next consider the issue of the failure to file addition
to tax pursuant to section 6651(a)(1l). Section 6651(a)(1)
i nposes an addition to tax for failure to file a return by the
date prescribed (determned with regard to any extension of tine
for filing) unless the taxpayer can establish that such failure
is due to reasonabl e cause and not due to willful neglect. The
addition to tax is 5 percent of the ultimately determned tax if
the failure to file does not exceed 1 nonth, with an additional 5
percent per nonth for each nonth the failure continues, up to a
maxi mum of 25 percent. |d. Respondent bears the burden of
producti on under section 7491(c), and petitioner bears the burden

of proof. See Higbee v. Conm ssioner, 116 T.C 438, 446 (2001).

Petitioner is deened to have admtted that he failed to file
a return for taxable year 2002. Accordingly, respondent has net
hi s burden of production. Petitioner has failed to neet his

burden of proof as he failed to present any evidence or argunent

"The ordinary inconme amount of $4,479 includes ordinary
i ncone of $4,533 fromHickory Valley Retirement Inn, Ltd., less a
fl owt hrough | oss of $54 from Decubitus, Inc.
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on the failure to file addition to tax. Consequently, we hold
that petitioner is liable for the failure to file addition to tax
pursuant to section 6651(a)(1l) for taxable year 2002.

We next consider the issue of the failure to pay addition to
tax pursuant to section 6651(a)(2). Section 6651(a)(2) provides
for an addition to tax for failure to pay taxes shown on a return
on or before the paynent due date. The addition to tax is 0.5
percent per nonth, wth an additional 0.5 percent per nonth for
each nonth the failure continues, up to 25 percent. 1d. 1In
i nstances where the taxpayer fails to file a return, the return
prepared by the Comm ssioner pursuant to section 6020(b) shall be
treated as the return filed by the taxpayer for the purpose of
calculating the addition to tax pursuant to section 6651(a)(2).
Sec. 6651(Qg)(2). For a return prepared by the Conm ssioner to
constitute a section 6020(b) return, it nust be subscribed, it
must contain sufficient information fromwhich to conpute the
taxpayer’s tax liability, and the return formand any attachnments

must purport to be a return. Spurlock v. Conmm ssioner, T.C

Meno. 2003-124. Respondent bears the burden of production under
section 7491(c), and petitioner bears the burden of proof. See

Hi gbee v. Commi ssi oner, supra at 446.

The record contains a substitute return for taxable year
2002. The substitute return is subscribed and includes a section

6020(b) certification; Form 4549, Inconme Tax Exam nati on Changes;
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and Form 886-A, Explanation of Itens. Those forns are sufficient
for respondent to conpute petitioner’s tax liability for tax year
2002, and respondent has certified that they will be treated as a
return. The facts deened admtted show that petitioner did not
pay any taxes or have any anounts withheld for tax year 2002.
Because petitioner has not paid the amunt shown on the
substitute return, we uphold respondent’s determ nation of the
failure to pay addition to tax pursuant to section 6651(a)(2).

W& next consider the issue of the failure to pay estinmated
tax addition to tax pursuant to section 6654(a). Taxpayers are
liable for an addition to tax for failure to pay estimted taxes
where prepaynents of tax, either through w thhol ding or by making
estimated quarterly paynents during the year, do not equal the
| esser of 90 percent of the tax shown for the current taxable
year or 100 percent of the tax shown for the previous taxable
year. Sec. 6654. An exception applies if the tax due for the
year in issue is less than $1,000, the individual had no tax
liability for the preceding year, or a waiver applies. Sec.
6654(e). The Conm ssioner bears the burden of production to show
that the taxpayer had an estinmated tax paynment obligation, which
i ncl udes whether a return was filed for the preceding year. Sec.

7491(c); Weeler v. Conmm ssioner, 127 T.C 200, 211-212 (2006),

affd. 521 F.3d 1289 (10th G r. 2008). Petitioner bears the

burden of proof. Higbee v. Conm ssioner, supra at 446.
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The record shows that petitioner failed to file a return for
t axabl e year 2001, and he therefore was required to nake
estimated paynents equal to 90 percent of his tax for taxable
year 2002. See sec. 6654(d)(1)(B). Accordingly, respondent’s
burden of production is satisfied. The facts deened established
show that petitioner did not pay any taxes for taxable year 2002.
Mor eover, petitioner has failed to present any evidence or
argunent that an exception applies. Consequently, petitioner has
failed to neet his burden of proof, and we uphol d respondent’s
determ nation of the failure to pay estinmated tax addition to
t ax.

The Court has considered all other argunments made by the
parties and, to the extent we have not addressed them herein, we
consi der them noot, irrelevant, or wthout nerit.

To reflect the foregoing and respondent’s concessi on,

Deci sion will be entered

under Rul e 155.




