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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

HAI NES, Judge: Respondent determ ned deficiencies of $4,592
and $6,081 in petitioner George Evan’s (M. Evan's) and
petitioner Christine Evan’s (Ms. Evan’s) Federal incone taxes
for 1997 and 1998 (years in issue), respectively. The issues to
be decided are: (1) Wiether petitioners are entitled to

deductions for unrei nbursed enpl oyee expenses cl ai med on Schedul e
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A, Item zed Deductions, for the years in issue; and (2) whether
petitioners are entitled to deductions for expenses clainmed on
Schedule C, Profit or Loss from Business, for the years in issue.

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Procedure. Anounts are rounded to the nearest dollar.

FI NDI NGS OF FACT

Sonme of the facts have been deened stipul ated pursuant to
Rul e 91(f) and are so found. The stipulation of facts and the
attached exhibits are incorporated herein by this reference. At
the tine they filed the petition, petitioners resided in
Val par ai so, |ndi ana.

M . Evan obtained a bachelor of arts degree in econom cs and
busi ness adm nistration, a master of arts degree in economcs, a
bachel or of business adm ni stration degree in managenent, and a
doctor of phil osophy degree in nmanagenent.

M. Evan taught business courses at Purdue University but
was denied tenure there in April 1991. M. Evan subsequently
received a Notice of Non-Renewal of Contract w th Purdue
University on April 29, 1991. M. Evan’s enploynment with Purdue
University expired on June 30, 1992. M. Evan did not teach any

courses or provide any other services to Purdue University or any
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affiliate of Purdue University from January 31, 1992, through the
years in issue.

M. Evan becane eligible for long-termdisability benefits
from Purdue University on or about June 18, 1992. M. Evan
recei ved benefits under this plan from June 18, 1992, through the
years in issue.

During the years in issue, petitioners had four children.
During this period, M. Evan was the primary caregiver for the
two youngest chil dren.

On petitioners’ Federal inconme tax return for 1997, M. Evan
|isted his occupation as “Professor”, and Ms. Evan |isted her
occupation as “Clains Authorizer”. Petitioners clained a
deduction for Schedul e A unreinbursed enpl oyee expenses of
$26, 900, consisting of travel expenses, union and professional
dues, and professional subscriptions, but reported no wages from
Purdue University or any other source for any services perforned
by M. Evan as a professor. The only wages reported were from
Ms. Evan’s work with the Social Security Adm nistration.

M. Evan organized the Center for Real Estate Services,

Inc., and was its sole enployee. Neither M. Evan nor the Center
for Real Estate Services, Inc., |isted, showed, sold, or
facilitated the sale of any real estate or received any
remuneration for listing, showing, selling, or facilitating the

sale of any real estate from January 31, 1992, through the years
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inissue. On their 1997 tax return, petitioners clained a
deduction for Schedul e C busi ness expenses of $17,809, consisting
of advertising expenses, car and truck expenses, office expenses,
taxes and |licenses, and travel expenses. Petitioners listed M.
Evan’s profession on the Schedule C as a “Licensed Real Estate
Broker & State Certified Appraiser”. Petitioners reported no

i ncone on the Schedule C from any business activities.

On petitioners’ tax return for 1998, M. Evan listed his
occupation as “Professor”, and Ms. Evan |listed her occupation as
“Clains Authorizer”. Petitioners clainmed a deduction for
Schedul e A unrei nbursed enpl oyee expenses of $31, 445, consisting
of parking fees, tolls, transportation, travel expenses, business
expenses, union and professional dues, professional
subscri ptions, and job search costs, but reported no wages from
M. Evan’s occupation as a professor. Petitioners reported wages
fromMs. Evan’s enploynent with the Social Security
Adm nistration. Petitioners also clainmed a deduction for
Schedul e C busi ness expenses of $6, 752, consisting of adverti sing
expenses, car and truck expenses, depreciation, office expenses,
expenses for supplies, and travel expenses. On the Schedule C,
M. Evan listed his principal business as “RE Broker, Appraiser”
but did not report any inconme from any business activities.

M. Evan did not have interviews schedul ed for any of the

job-hunting trips for which petitioners clainmed expense
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deductions on the Schedules A for 1997 and 1998. Further, before
departing for such trips, M. Evan did not nake any effort to
determ ne whether the person with whom he desired to speak
regardi ng job opportunities would be avail abl e.

Petitioners did not own or operate a business during the
years in issue and were not self-enployed during that period.

On Cctober 23, 2000, respondent sent petitioners a notice of
deficiency for 1997 and 1998, disallow ng, inter alia, the
item zed deductions for unrei nbursed enpl oyee expenses and the
Schedul e C busi ness expenses for 1997 and 1998. Respondent
expl ai ned that the unreinbursed enpl oyee expenses “did not neet
the requirenents for allowable job-hunting expenses” and “it has
not been established that these [Schedul e C business expenses]
were ordi nary and necessary trade or business expenses or
expended for the purpose designated.”

On January 22, 2001, petitioners nmailed a petition to the
Court disputing the disallowances.?

On February 12, 2001, petitioners had a fire at their
resi dence, resulting in damages of over $500, 000. Although
petitioners searched through the rubble to try to find the

records for 1997 and 1998, none were found. Petitioners did not

! In the notice of deficiency respondent also disallowed a
portion of the medical expenses. Petitioners did not raise this
issue in the petition, and we deemit conceded. See Rule
34(b) (4).



- 6 -
contact any third party in order to reconstruct the records for
1997 and 1998.

Because of the fire in petitioners’ residence and the damage
that resulted, the parties stipulated sumaries of information
petitioners provided during respondent’s audit to support the
cl ai mred expense deductions reported for 1997. These sunmaries
reported a description of each expense, the expense anount, and
the type of support that petitioners provided to respondent’s
auditor. The parties did not provide any summaries for 1998.

The summaries reported that in 1997 petitioners took at
| east 60 job-hunting trips, nostly in lllinois, starting with
August ana Col | ege in January 1997 and ending with University of
St. Francis in Decenber 1997. Petitioners reportedly visited
each Illinois school in al phabetical order. For each school
visited in Illinois, petitioners reported a mleage of 180 mles
and $4 for tolls and parKking.

The ot her expenses reported in the sumaries for
petitioners’ Schedule A for 1997 included a fee for a basic
menbership to the Anerican Federation of Police, the cost of a
copy of “Wldlife”, the cost of a book titled “Eat R ght Live
Longer”, a subscription to the “Men’s Heal th Book Service”, and
expense anounts for “Magazi ne/ Newspaper” and “Books”.

The reported Schedul e C expenses for 1997 which petitioners

supported with receipts to respondent’s auditor included
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advertising expenses, listed generally as “Postage” or “P. QO Box
Rental ”; office expenses, also listed generally in categories

such as “Supplies”, “Conputer Ware”, and “Tel ephone”; and a fee
to the Ofice of Banks and Real Estate, State of Illinois. The

summari es did not report the purpose of any of the expenses
listed.
OPI NI ON

Burden of Proof

As a general rule, the Comm ssioner’s determ nations are
presunmed correct, and the taxpayer bears the burden of proving
that those determ nations are erroneous. Rule 142(a). This
rul e, however, is subject to the provisions of section 7491(a),
under which the burden of proof may, under certain circunstances,
be shifted to the Conm ssioner.

On the basis of the record, we hold that section 7491(a)
does not operate to place the burden of proof on respondent
because: (1) Petitioners did not introduce credible evidence
Wth respect to any factual issue relevant to ascertaining their
liability;, (2) petitioners did not conply with the requirenents
to substantiate their deductions; and (3) petitioners did not
mai ntain all records required. Sec. 7491(a); see Higbee v.

Comm ssioner, 116 T.C 438, 440-441 (2001).
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Petitioners argue that they did provide credible evidence
and conplied with the substantiati on and record-keepi ng
requi renents of the Code. W disagree.

The legislative history of section 7491 defines “credible
evi dence” as “the quality of evidence which, after critical
anal ysis, the court would find sufficient upon which to base a
decision on the issue if no contrary evidence were submtted
(without regard to the judicial presunption of IRS correctness).”
H Conf. Rept. 105-599, at 240-241 (1998), 1998-3 C.B. 747, 994-

995: see Higbee v. Conm ssioner, supra at 442. On the basis of

the record, we conclude that petitioners failed to neet this
st andar d.

Most of the expense deductions reported in the stipulated
summaries for 1997 were substantiated only by petitioners’ oral
or witten testinony, which we deened not credible, as discussed
bel ow. Further, when records had been provided to respondent’s
auditor, petitioners did not submt credible evidence that the
pur pose of the expenses was other than personal. W further note
that no summaries were provided for 1998.

After the fire in their residence, which occurred after
respondent’s audit and the issuance of the notice of deficiency,
petitioners searched through the rubble to try to find the
records for 1997 and 1998, but none were found. Petitioners did

not contact any third party to assist in the record
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reconstruction. As aresult, we find that petitioners did not
offer into evidence a reasonable reconstruction of their
expendi t ur es.

We conclude that petitioners did not introduce credible
evi dence or conply with the substantiation and record-keepi ng
requi renents of the Code, and the burden of proof does not shift
to respondent under section 7491(a).

I[1. dained Expenses

In the notice of deficiency, respondent disallowed
deductions for the reported expenses because petitioners did not
establish that the reported expenses were ordinary and necessary
trade or business expenses or expended for the purpose designated
and they did not neet the requirenments for allowable job-hunting
expenses. Petitioners dispute these determ nations and further
argue that expenses incurred by M. Evan as a professor are
deducti bl e and the expenses have been substantiated by adequate
records. W address each of these argunents bel ow

A. Schedul e C Expenses

On the Schedules C for 1997 and 1998, petitioners clained
busi ness expenses for advertising, car and truck expenses,
depreci ation, taxes and licenses, office expenses, supplies, and
travel but reported no inconme on the Schedules C from any
busi ness activities, specifically M. Evan’s profession as a real

est ate broker.



- 10 -

During the trial, petitioners stated that they did not own
or operate a business during the years in issue and that they
were not self-enployed during that period.

Deductions are a matter of |egislative grace, and a taxpayer
bears the burden of proving that he has conplied with the
specific requirenents for any deduction he clains. Rule 142(a);

see |NDOPCO, Inc. v. Comm ssioner, 503 U S. 79, 84 (1992); New

Colonial Ice Co. v. Helvering, 292 U S. 435, 440 (1934).

Under section 162, a taxpayer may deduct all ordinary and
necessary expenses paid or incurred during the taxable year in
carrying on any trade or business. Sec. 162(a). Although the
term*“trade or business” is not precisely defined in section 162
or the regul ations promul gated thereunder, it is well established
that in order for an activity to be considered a taxpayer's trade
or business for purposes relevant here, the activity nust be
conducted “wth continuity and regularity” and “the taxpayer's
primary purpose for engaging in the activity nust be for incone

or profit.” Comm ssioner v. Goetzinger, 480 U S. 23, 35 (1987).

On the basis of the record, we conclude that M. Evan was
not in the trade or business of real estate during the years in
i ssue, as reported on the Schedules C. W base this concl usion
on petitioners’ testinony that they did not own a business and
were not self-enployed during the years in issue, and on the

record which reflects that M. Evan has been receiving |ong-term
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di sability benefits since 1992 and that M. Evan was a primary
caregiver during the years in issue. The record reflects that
only Ms. Evan was engaged in any incone-producing activity
during the years in issue, and that she was enpl oyed rather than
self-enployed in a business of her own. As a result, we concl ude
that petitioners are not entitled to deductions for the Schedul e
C busi ness expenses under section 162(a) because neither M. Evan
nor Ms. Evan was in a reported trade or business, or in a
Schedul e C trade or business, during the years in issue.

B. M. Evan’s Enpl oynent St atus

On brief, petitioners argue that the Schedul e C expenses
shoul d have been reported el sewhere on their tax returns,
presumably Schedul e A, because, they argue, M. Evan was still an
enpl oyee of Purdue University. Petitioners argue that the
reported expenses relate to M. Evan’s trade or business as a
prof essor. Petitioners base their assertion on M. Evan’'s
possession of a Purdue University identification card, dated July
23, 2003, which states: “This is to identify George E. Evan and
to extend the sanme staff privileges as those available to an
enpl oyee of Purdue University.”

There is no evidence on the record that would lead us to
agree with petitioners’ assertion that M. Evan was enpl oyed by
Purdue University during the years in issue. The identification

card only states that M. Evan is entitled to the privil eges
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avai l able to an enpl oyee of the university, not that M. Evan is
an enpl oyee. Further, the parties stipulated that: (1) M.
Evan’s enpl oynent with Purdue University expired on June 30,

1992; (2) M. Evan did not teach any courses or provide any other
services to Purdue University or any affiliate of Purdue
University from January 31, 1992, through the years in issue; and
(3) M. Evan received long-termdisability benefits fromthe
university fromJune 18, 1992, through the years in issue. As a
result, we conclude that M. Evan was not an enpl oyee of Purdue
University during the years in issue, and, therefore, petitioners
are not entitled to a deduction for expenses clainmed to have been
incurred in such enpl oynent.

C. Job- Hunti ng and Educati on Expenses

Petitioners argue that respondent erred in disallowng the
j ob-hunti ng and education expenses reported because they were
connected with M. Evan’s trade or business of being a professor
W di sagree.

The deducti bl e expenses al | owabl e under section 162(a)
i nclude those incurred in searching for new enploynment in the

enpl oyee’ s sane trade or business. Crenpna v. Conm ssioner, 58

T.C 219, 222 (1972); Primuth v. Conmm ssioner, 54 T.C 374, 379

(1970). If the enployee is seeking a job in a new trade or
busi ness, however, the expenses are not deducti bl e under section

162(a). Frank v. Comm ssioner, 20 T.C 511, 513 (1953); Hobdy v.
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Conmi ssioner, T.C. Menp. 1985-414; Evans v. Conmi ssioner, T.C

Meno. 1981-413. During tenporary periods of unenpl oynent, job-
hunti ng expenses can be consi dered and deducted as trade or

busi ness expenses if the expenses are incurred during “a
reasonabl e period of transition” between |eaving one position and

obt ai ning another. Haft v. Conm ssioner, 40 T.C. 2, 6 (1963);

see al so Sherman v. Conm ssioner, T.C. Mnob. 1977-301.

Educati on expenses may al so be deductible trade or business
expenses under section 162(a) if the education for which the
expenses are nade maintains or inproves the skills required in
t he taxpayer’s enpl oynent or other trade or business. Sec.
1.162-5(a), Incone Tax Regs.

As relevant here, if unenployed, a taxpayer can still be
engaged in a trade or business if he was previously involved in
or actively seeks to return to that trade or business. Haft v.

Conm ssi oner, supra. Amounts spent to prepare for the resunption

of business at sone indefinite tinme are not deductible, and nere
menbership in good standing in a profession does not constitute

carrying on of a trade or business. Reisinger v. Conm Ssioner,

71 T.C. 568, 572 (1979) (citing Omen v. Conm ssioner, 23 T.C
377, 381 (1954)). An inportant factor in determ ning whether a
taxpayer is still in a trade or business during a period of
unenpl oynment is whether the taxpayer’s absence fromthe trade or

business is tenporary or indefinite. See Haft v. Conm ssioner,

supra; Sherman v. Conmi Ssi oner, supra.
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M. Evan could not prove with other than oral testinony that
he was actively seeking to return to the trade or business of
being a professor during the years in issue. Having observed
petitioners’ denmeanors at trial, we do not find their testinony
to be forthright and credible in light of the evidence on the
record. The record reflects that: (1) M. Evan has not been
enpl oyed by Purdue University since June 30, 1992; (2) M. Evan
has not taught any courses or provided any other services to
Purdue University or any affiliate of Purdue University since
January 31, 1992; (3) M. Evan has received long-termdisability
benefits fromthe university since June 18, 1992; and (4) M.
Evan was the primary caregiver for his youngest children during
the years in issue. Further, the parties stipulated that M.
Evan did not have interviews scheduled for any of the job-hunting
trips, and, before departing for such trips, M. Evan did not
make any effort to determ ne whether the person with whom he
desired to speak regarding job opportunities would be avail abl e.

We also note that 5 years had passed fromthe tine of M.
Evan’s termnation with Purdue University to the years in issue.
We do not find the length of tinme between M. Evan’s term nation
and the reported job-hunting trips a “reasonabl e peri od of
transition” in light of the evidence on the record.

As a result, we conclude that M. Evan was not actively
pursuing a return to the trade or business of being a professor
and his absence fromthat trade or business was, at |east,

i ndefinite. Because M. Evan was not in the trade or busi ness of
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being a professor during the years in issue, petitioners are not
entitled to deductions for clainmed expenses on the basis of a
j ob-hunting or education purpose.

D. Subst anti ati on of Expenses

In any event, petitioners argue that the expenses were
substantiated with adequate records. W disagree.

Under section 162, a taxpayer may deduct all ordinary and
necessary expenses paid or incurred during the taxable year in
carrying on any trade or business if the taxpayer maintains
sufficient records to substantiate the expenses. Secs. 162(a),
6001; sec. 1.6001-1(a), Incone Tax Regs. The taxpayer bears the

burden of substanti ati on. Hr adesky v. Conm ssioner, 65 T.C 87,

90 (1975), affd. per curiam540 F.2d 821 (5th Cr. 1976). As a
general rule, no deductions are allowed for personal, living, or
famly expenses. Sec. 262(a).

| f a taxpayer has established that deductible expenses were
i ncurred but has not established the anmount of those expenses, we
may estimate the anount all owabl e (Cohan doctrine). Cohan v.

Commi ssioner, 39 F.2d 540, 543-544 (2d Cr. 1930). There nust be

evidence in the record, however, that provides a rational basis

for our estimate. Vanicek v. Commi ssioner, 85 T.C. 731, 742-743

(1985).

In the case of travel expenses and expenses paid or incurred
wWth respect to listed property, e.g., passenger autonpbiles,
section 274 overrides the Cohan doctrine, and expenses are

deductible only if the taxpayer neets the section’s stringent



- 16 -
substantiation requirenents. Secs. 274(d), 280F(d)(4); Sanford
v. Comm ssioner, 50 T.C 823, 827 (1968), affd. 412 F.2d 201 (2d

Cir. 1969); sec. 1.274-5T(a), Tenporary Inconme Tax Regs., 50 Fed.
Reg. 46014 (Nov. 6, 1985).
Section 274(d) specifically provides:

SEC. 274(d) Substantiation Required.--No deduction
or credit shall be all owed—-

(1) under section 162 or 212 for any
traveling expense (including neals and | odgi ng
whil e away from hone),

(2) for any itemw th respect to an activity
which is of a type generally considered to
constitute entertai nnment, amusenent, or
recreation, or with respect to a facility used in
connection wth such an activity,

(3) for any expense for gifts, or

(4) with respect to any listed property (as
defined in section 280F(d)(4)),

unl ess the taxpayer substantiates by adequate records
or by sufficient evidence corroborating the taxpayer’s
own statenent (A) the anpbunt of such expense or other
item (B) the tine and place of the travel

entertai nment, anmusenent, recreation, or use of the
facility or property, or the date and description of
the gift, (C the business purpose of the expense or
other item and (D) the business relationship to the

t axpayer of persons entertained, using the facility or
property, or receiving the gift. * * *

The section “contenpl ates that no deduction or credit shall be
al l oned a taxpayer on the basis of such approxi mations or
unsupported testinony of the taxpayer.” Sec. 1.274-5T(a),
Tenporary | ncone Tax Regs., supra.

In order to substantiate a deduction by neans of adequate

records, a taxpayer nust maintain a diary, |og, statenent of



- 17 -
expenses, trip sheet, or simlar record, and docunentary evi dence
whi ch, in conbination, are sufficient to establish each el enent
of each expense or use. Sec. 1.274-5T(c)(2)(i), Tenporary |ncone
Tax Regs., 50 Fed. Reg. 46017 (Nov. 6, 1985). Thus, no deduction
for expenses under section 274(d) may be all owed on the basis of
any approximation or the unsupported testinony of the taxpayer.

See, e.g., Miurata v. Comm ssioner, T.C Meno. 1996-321; Golden v.

Conmi ssioner, T.C. Menp. 1993-602.

When a taxpayer’s records have been destroyed or | ost
because of circunstances beyond his control, however, he is
generally allowed to substantiate the deductions by a reasonabl e
reconstruction of the expenditures or uses. Sec. 1.274-5T(c)(5),
Tenporary Income Tax Regs., 50 Fed. Reg. 46022 (Nov. 6, 1987).

I f no other docunentation is available, we may, although we are
not required to do so, accept the taxpayer’s testinony to

substanti ate the deduction. See Boyd v. Conm ssioner, 122 T.C.

305, 320 (2004); Watson v. Comm ssioner, T.C Meno. 1988-29.

Havi ng observed petitioners’ deneanors at trial, we find their
testinmony not to be forthright and credi ble regarding the
substantiati on of the deductions.

At trial, the Court advised petitioners on several occasions
that the purpose of the trial was for petitioners to substantiate
t he deductions by placing facts on the record that the Court can
ook to in rendering its decision. Oher than the parties’

stipulations, petitioners failed to introduce further probative
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evidence at trial and presented only |egal argunents to the
Court.

As noted above, because of the fire in petitioners’
resi dence and the damages that resulted, the parties stipul ated
summaries of information provided by petitioners during
respondent’s audit to support the claimed expense deductions
reported for 1997. The parties did not stipulate any sumraries
for 1998.

W find that the summaries are inadequate to substantiate
the cl ai ned deductions. For exanple, we find petitioners’ use of
the sane m | eage and parking fee for each school visited and
their claimthat they visited each school in al phabetical order
i npl ausi ble. Also, as support for the travel expenses,
petitioners provided, for the nost part, their owmn witten and
oral testinony. For the few receipts that were provided for the
trips (nost notably, two trips to Florida taken in m d-March and
| ate Decenber), petitioners offered only testinony that the trips
were for the purpose of job-hunting or continuing education. W
find that petitioners’ proffered testinony does not qualify as
reasonabl e secondary evidence to replace that required by the
stringent record-keeping rules of section 274(d).

Petitioners argue that these expenses were necessary for M.
Evan to maintain and inprove his skills as a professor and to
keep his real estate license active, a requirenment for teaching
real estate and appraising. Although, according to the

summari es, petitioners did provide receipts for sone expenses, we
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do not conclude that petitioners established that these expenses
were for anything other than “personal, living, or famly”
pur poses. See sec. 262(a). As concluded above, M. Evan was not
in a trade or business as a professor or real estate broker
during the years in issue. M. Evan was the primary caregiver
for his youngest children during the years in issue. As a
result, we conclude that the reported expenses for 1997 have not
been sufficiently substantiated and hold that petitioners are not
entitled to deductions for these expenses for 1997.

As not ed above, the parties provided no sunmaries as to the
expenses reported for 1998, and petitioners provided no further
substantiation of these expenses on the record. Therefore, we
al so hold that petitioners are not entitled to a deduction for
t hese expenses for 1998.

I n reaching our holdings herein, we have consi dered al
argunments made, and, to the extent not nentioned above, we
conclude that they are noot, irrelevant, or w thout nerit.

To reflect the foregoing,

Deci sion will be

entered for respondent.




