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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

CHI ECHI, Judge: Respondent determ ned a deficiency of $964
in petitioners’ Federal inconme tax (tax) for their taxable year
2001.

We nust deci de whether petitioners are entitled for their
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t axabl e year 2001 to deduct under section 162(a)! the $5, 066
clainmed for “Enpl oyee benefit progranms” in Schedule C, Profit or
Loss From Busi ness (petitioners’ 2001 Schedule C), included as
part of their tax return for that year. W hold that they are
not .
FI NDI NGS OF FACT

All of the facts in this case, which the parties submtted
under Rule 122, have been stipulated by the parties and are so
f ound.

Petitioners resided in G bson, lowa, at the tinme they filed
the petition in this case.

At all relevant tines, petitioner CGeoff Eyler (M. Eyler)
owned and operated a tiling business that involved his using
certain specialized machinery for controlling water flow and for
dr ai ni ng wat er.

During 2001, the year at issue, M. Eyler had one full-tinme
enpl oyee in his tiling business, viz., his spouse petitioner
Audrey Eyler (Ms. Eyler), who had been an enpl oyee of M. Eyler’s
tiling business since Decenber 1997. During 2001, M. Eyler

performed certain services for that business,? for which M.

IAIl section references are to the Internal Revenue Code in
effect for the year at issue. Al Rule references are to the Tax
Court Rules of Practice and Procedure.

2The record does not disclose the type of services that M.
Eyl er provided during 2001 for M. Eyler’s tiling business.
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Eyl er paid her certain annual wages.?

At all relevant tinmes, Ms. Eyler, who suffers from nel anons,
experienced difficulty in obtaining a health insurance policy in
her own nane. At those tinmes, M. Eyler, as Ms. Eyler’'s em
pl oyer, provided a verbal plan (unwitten health plan), of which
Ms. Eyler was aware, for the benefit of Ms. Eyler and her spouse
M. Eyler. Pursuant to the terns of that plan, M. Eyler, as M.
Eyl er’s enpl oyer, agreed to pay for health insurance for Ms.
Eyl er and her spouse M. Eyler.

On a date not disclosed by the record prior to January 1,
2000, M. Eyler conpleted a preprinted application form (M.
Eyler’s Well mark application)* in which he applied to
Vel | mark/ Blue Cross and Blue Shield of lTowa (Wllmark) for a so-
called Plan 11l health insurance policy to cover hinself and Ms.
Eyler. In that application, M. Eyler identified hinself as
“Applicant” and Ms. Eyler as “Spouse”. The portion of M.
Eyler’s application entitled “Enrollnment Information” stated in

pertinent part:

3The record does not disclose the anpbunt of annual wages
that M. Eyler paid Ms. Eyler during 2001. The record does,
however, disclose that M. Eyler issued to Ms. Eyler Form W2,
Wage and Tax Statenent, for 2001 that showed “Wages, tips, other
conpensati on” of $3, 600.

“The title of M. Eyler’s Wellmark application is not dis-
cl osed by the record.



1. The Health Care Plan you are 2. This request for 3. This application
applying for is: _(PLEASE Cl RCLE ONE) coverage is for: is for: (check
Plan 1| Plan Il Plan I3 Plan IV (check all that all that apply)
Plan V  Plan VI Plan VI appl y) o New Enrol | nent

Plan VIII Plan IX Plan X o Sel f (8 ® Change
Are you applying for the Suppl enent al ® Spouse 0 Addi ng/ Renpvi ng
Accident Option? = Yes O No o Child(ren) Dependent s
* * * * * * *
* * * * * * *

5. How do you want to pay your health prem uns?

O Direct Bill. If so, on what basis? 0O Quarterly O Senmi-annually O Annually

® Autommtic Account Wthdrawal. |[|f so, on what basis? (Include a voided check.)

® Monthly-1st of the month O Monthly-5th of the nonth O Quarterly O Semi -annually
O Annual ly

From O Checking or O Savings * * *

6. The anmpunt you are subnmitting for health insurance is: $179.10 (One check or noney order per

application, made payable to Wllmark, Inc.)

The anmpbunt you are subnmitting for life insurance is: $

a. WIIl your enployer be paying any part of the premumfor this policy either directly or
through wage adjustnents or other neans of reinbursenent? ® No 0O Yes If yes, check one
item bel ow
O Applicant is owner of a sole proprietor business O Enployer is deducting the ful
premium O Other, please explain
O Enpl oyer has only one eligible enployee o Enpl oyer has been denied the opportunity to
purchase insurance due to | ow participation

b. WII your prem um paynents for this coverage be deductible on your federal incone tax
return as a trade or business expense other than the special health insurance deduction
avail able to sel f-enployed persons? O No O Yes

7. Qualifying previous coverage Date of termi nation of previous coverage: 01-26-00
Has this coverage been in effect for 12 consecutive nonths or nore? = Yes O No
What type of coverage did you have? 0O Enployer Goup = Individual
0 Short Term Major Medical O Group Conversion O Other (please identify)

Who was your previous insurer? Golden Rule If Blue Cross/Blue Shield (BCBS), give details
bel ow.

Nanme of Contract Hol der Audrey S. Eyler * ok

Group or Enpl oyer Nane ok

Vel | mark approved M. Eyler’s Wellmark application and
i ssued a health insurance policy to him (M. Eyler’'s Wll mark
health policy) that covered hinself and his spouse Ms. Eyler.
During 2001, M. Eyler paid directly to Wellmrk prem uns of

$5, 066 (health insurance premuns) for M. Eyler’'s Wellmark

SM. Eyler circled “Plan I11” as the “Health Care Plan” for
whi ch he was appl yi ng.

SAl t hough the box for “Self” in M. Eyler’'s Wllmrk appli -
cation was not checked, the record establishes, and we have
found, that that application was for a health insurance policy
covering both M. Eyler and Ms. Eyler.



health policy.’

Petitioners tinely filed Form 1040, U.S. Individual |ncone
Tax Return, for their taxable year 2001. Petitioners’ 2001
Schedul e C pertained to M. Eyler’s tiling business. 1In that
schedul e, petitioners clainmed, inter alia, a deduction of $5, 066
for expenses for “Enployee benefit prograns”.

On July 12, 2005, respondent issued to petitioners a notice
of deficiency (notice) for their taxable year 2001. In that
noti ce, respondent determined to disallowthe $5,066 deduction
that petitioners clainmed in petitioners’ 2001 Schedule C for
“Enpl oyee benefit prograns” because petitioners “did not estab-
lish that the health insurance expense incurred in 2001 qualifies
as a Schedul e C deduction”. 1In the notice, respondent also
determned to allow petitioners a deduction of $3,040 for “Self-
Enpl oyed Heal th I nsurance”.

OPI NI ON

The parties submtted this case fully stipulated under Rule
122. That the parties submtted this case under that Rule does
not affect who has the burden of proof or the effect of a failure

of proof. Rule 122(b); Borchers v. Conm ssioner, 95 T.C. 82, 91

(1990), affd. 943 F.2d 22 (8th Gir. 1991).

The parties disagree over whether the burden of proof in

"The record does not disclose the capacity in which or the
nmet hod by which M. Eyler paid the $5,066 of prem uns for M.
Eyler’s Wellmark health policy.
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this case shifts to respondent under section 7491(a). |In order
for the burden of proof to shift to the Comm ssioner of Internal
Revenue under that section, the taxpayer must (1) provide credi-
bl e evidence with respect to any factual issue relevant to
determining the tax liability of the taxpayer and (2) conply with
the applicable requirenments of section 7491(a)(2). Although
section 7491(a) does not define the term “credi bl e evidence”, the
| egi slative history of the statute does. The legislative history
of section 7491(a) provides in pertinent part:

Credi bl e evidence is the quality of evidence which,

after critical analysis, the court would find suffi-

ci ent upon which to base a decision on the issue if no

contrary evidence were submtted (wthout regard to the

judicial presunption of IRS correctness). * * * The

i ntroducti on of evidence will not meet this standard if
the court is not convinced that it is worthy of belief.

* * %

H Conf. Rept. 105-599, at 240-241 (1998), 1998-3 C.B. 747, 994-
995.

As discussed below, there is a nmaterial factual issue
relevant to determning the tax liability of petitioners for the
year at issue as to which petitioners have not introduced credi-
bl e evidence within the nmeani ng of section 7491(a)(1l) and as to
whi ch the burden of proof does not shift to respondent under that
section.

We turn now to whether petitioners are entitled to deduct
under section 162(a) the $5,066 for “Enpl oyee benefit prograns”

claimed in petitioners’ 2001 Schedule C. A taxpayer, including
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t he owner of an uni ncorporated business like M. Eyler, is
entitled to deduct all the ordinary and necessary expenses paid
or incurred during the taxable year in carrying on a trade or
busi ness, sec. 162(a), including any anmount paid to an enpl oyee
pursuant to an enpl oyee benefit plan for an expense that such
enpl oyee pays or incurs, sec. 162(a)(1l); sec. 1.162-10, Incone
Tax Regs.® However, a taxpayer, like M. Eyler, who owns an

uni ncor porated business is not entitled to deduct health insur-
ance costs that he pays or incurs for hinself, his spouse, and

hi s dependents except as provided in section 162(1).°

8GSee Albers v. Conmmi ssioner, T.C Meno. 2007-144; Francis V.

Conmi ssioner, T.C. Meno. 2007-33.

°As applicable here, sec. 162(1)(1) provides that a tax-
payer, like M. Eyler, is entitled to deduct 60 percent of any
anount that such taxpayer paid or incurred during 2001 for
i nsurance that constituted nmedical care for such taxpayer, such
t axpayer’s spouse, and such taxpayer’s children. Sec. 162(l)
provides in pertinent part:

SEC. 162. TRADE OR BUSI NESS EXPENSES.

* * * * * * *

(1) Special Rules for Health Insurance Costs of
Sel f - Enpl oyed | ndi vi dual s. - -

(1) Allowance of deduction.--

(A) In general.—1In the case of an indi-
vi dual who is an enployee within the neaning
of section 401(c)(1), there shall be all owed
as a deduction under this section an anount
equal to the applicable percentage of the
anount paid during the taxable year for in-
surance which constitutes nedical care for

(conti nued. ..
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I n support of their position that the $5,066 for “Enployee
benefit prograns” claimed in petitioners’ 2001 Schedule Cis
deducti bl e under section 162(a), petitioners maintain that in
2001 M. Eyler paid pursuant to the unwitten health plan the
premuns for M. Eyler’'s Well mark health policy and that such
prem uns are excludable from Ms. Eyler’s inconme under sections
105(b) and/or 106(a).' As a result, according to petitioners,
the health insurance premuns at issue are deducti bl e under
section 162(a) by M. Eyler as ordinary and necessary busi ness
expenses of his tiling business. On the record before us, we
reject petitioners’ argunent.

Section 105(b) on which petitioners rely provides in perti-

nent part:

°C...continued)
t he taxpayer, his spouse, and dependents.

(B) Applicable percentage.— For purposes of
subpar agraph (A), the applicabl e percentage shal
be determ ned under the follow ng table:

For taxabl e years begi nni ng The applicabl e
in cal endar vyear-- percentage is--

1999 through 2001 . .. . . . . . . .60

The | egislative history under sec. 162(1) establishes that
that statute was enacted “to reduce the disparity between the tax
treatment of owners of incorporated and uni ncorporated busi-
nesses.” S. Rept. 104-16, at 11 (1995); see also H Rept. 104-
32, at 7-8 (1995).

Al t hough petitioners rely on secs. 105(b) and 106(a) in
petitioners’ opening brief, they rely only on sec. 105(b) in
petitioners’ answering brief.
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SEC. 105. AMOUNTS RECEI VED UNDER ACCI DENT AND HEALTH
PLANS.

* * * * * * *

(b) Amounts Expended for Medical Care.--
* * * gross income does not include anmounts
referred to in subsection (a)i*l if such
anounts are paid, directly or indirectly, to
t he taxpayer to reinburse the taxpayer for
expenses incurred by himfor the nedical care
(as defined in section 213(d)) of the tax-

payer, his spouse, and his dependents
*  * *.[12]

Section 106(a) on which petitioners also appear to rely
provi des:

SEC. 106. CONTRI BUTI ONS BY EMPLOYER TO ACCI DENT AND
HEALTH PLANS

(a) General Rule.-- Except as otherw se
provided in this section, gross incone of an
enpl oyee does not include enpl oyer-provi ded
coverage under an accident or health plan.
A contribution by an enployer to an accident or health plan

described in section 106 includes a paynent that such enpl oyer

11Sec. 105(a) provides:

(a) Anounts Attributable to Enpl oyer

Contri butions. --Except as otherwi se provided in this
section, anounts received by an enpl oyee through acci -
dent or health insurance for personal injuries or

si ckness shall be included in gross incone to the
extent such anounts (1) are attributable to contri bu-
tions by the enpl oyer which were not includible in the
gross incone of the enployee, or (2) are paid by the

enpl oyer.

2For purposes of sec. 105(b), expenses for nedical care
i ncl ude anobunts paid as prem uns for insurance covering nedi cal
care referred to in sec. 213(d)(1)(A and (B). Sec.
213(d) (1) (D).
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makes of premuns for an accident or health insurance policy
covering an enployee. Sec. 1.106-1, Incone Tax Regs.

The record establishes that M. Eyler paid $5,066 of premi -
ums for M. Eyler’s Wellmark health policy. However, petitioners
have failed to produce evidence, |et alone credible evidence, see
sec. 7491(a)(1l), such as business records or cancel ed checks
drawn on a busi ness checking account of M. Eyler, that estab-
lishes (1) that M. Eyler paid those premuns in his capacity as
Ms. Eyler’s enployer pursuant to the unwitten health plan and
(2) that he did not pay those premuns in his individual capacity
as the applicant for, and the primary insured under, M. Eyler’s
Vel I mark health policy.

On the record before us, we find that petitioners have
failed to carry their burden of establishing that M. Eyler, as
Ms. Eyler’s enployer, paid, directly or indirectly, to Ms. Eyler
pursuant to the unwitten health plan the clained $5, 066 of
heal th insurance premuns in order to reinburse her for expenses

incurred or paid for the nedical care of her spouse and

13The parties stipulated that “Audrey Eyler’s salary plus
benefits is reasonabl e conpensation for the work she perforned.”
However, the parties have not stipulated, and the record does not
ot herw se establish, the “benefits” to which the parties are
referring. W have found that petitioners have failed to carry
their burden of showing that M. Eyler paid the premuns for M.
Eyler’s Well mark health policy in his capacity as Ms. Eyler’s
enpl oyer pursuant to the unwitten health plan.
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hersel f.1* See sec. 105(b). On that record, we further find
that petitioners have failed to carry their burden of establish-
ing that M. Eyler’s paynment of those prem uns constitutes a
contribution that M. Eyler, as Ms. Eyler’s enployer, nmade to the
unwitten health plan. See sec. 106(a); sec. 1.106-1, Incone Tax
Regs. On the record before us, we also find that petitioners
have failed to carry their burden of establishing that any
portion of the clained health insurance premuns is an ordinary
and necessary expense paid or incurred by M. Eyler in carrying
on his tiling business. See sec. 162(a); sec. 1.162-10, |ncone
Tax Regs.

Based upon our exam nation of the entire record before us,

we find that petitioners have failed to carry their burden of
establishing that they are entitled under section 162(a) to the

$5, 066 deduction for “Enpl oyee benefit prograns” clained in

YpPetitioners’ reliance on Revenue Ruling 71-588, 1971-2
C.B. 91, is msplaced. That revenue ruling involved a taxpayer-
enpl oyer who operated a sole proprietorship with several full-
ti me enpl oyees, including his spouse, and who nai ntai ned an
accident and health plan for the benefit of those enpl oyees and
their famlies. |In contrast to the instant case, pursuant to
that plan, the taxpayer-enployer in Revenue Ruling 71-588 reim
bursed each taxpayer-enpl oyer’s enpl oyees for expenses incurred
for the nedical care of thenselves, their spouses, and their
dependents. On such facts, Revenue Ruling 71-588 held that the
rei mbursed anmounts received by the enpl oyees are not includible
in their gross inconme pursuant to sec. 105(b) and that such
anounts are deducti ble by the taxpayer under sec. 162(a).

15See also Al bers v. Conmissioner, T.C. Mno. 2007-144.
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petitioners’ 2001 Schedule C. 16
We have considered all of the parties’ contentions and
argunments that are not discussed herein, and we find themto be
w thout nmerit, irrelevant, and/or noot.

To reflect the foregoing,

Deci sion will be entered for

respondent.

®As di scussed above, respondent allowed in the notice that
respondent issued to petitioners for their taxable year 2001
$3, 040 of the clainmed $5,066 of health insurance prem uns as a
deduction for “Self-Enployed Health |Insurance”. See sec.

162(1)(1).



