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P sought review of respondent’s denial of
i nnocent - spouse relief under section 6015, triggering
respondent’s obligation to notify her husband of his
right to intervene. Her husband di ed before receiving
the notice. Respondent noved for a continuance to
allow notification of any heirs or personal
representatives of his estate.

Hel d: A nonrequesting spouse’s right to intervene
survi ves death, and respondent is obliged to try
appropriate neans to notify any heirs, executors, or
adm ni strators.
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OPI NI ON

HOLMES, Judge: Suzanne Vance Fain filed this case when the
Comm ssi oner refused to grant her innocent-spouse relief from her
unpaid tax liability for 1999. Her case was already on a trial
cal endar when Conm ssioner’s counsel realized that the I RS had
not notified her husband of his right to intervene. That turned
out to be inpossible--he was dead.

We are called to plug a small but noticeable gap in the tax
| aw--is a nonrequesting spouse’s right to intervene extingui shed
by death or does it instead pass to a successor-in-interest?

Backgr ound

According to the pleadings already filed in this case, the
Fains filed a joint tax return for 1999. It showed that they
owed about $15,000, but neither Fain paid. The couple |later
separated, and eventually the Conmm ssioner began to try to
col |l ect the unpaid tax.

I n February 2006, Suzanne filed a request for innocent-
spouse relief under section 6015' with the Conm ssioner. He
denied it in Septenber 2006, and Suzanne filed a petition seeking
reviewwth this Court. Section 6015(e)(4) required us to issue

rules that provide nonrequesting spouses “wth adequate notice

1 Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code for the year in issue, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
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and an opportunity to becone a party.” Qur Court’s Rule 325--
whi ch we promul gated to answer that section’s call--requires the
| RS to serve notice that a petition has been filed "on the other
individual filing the joint return” no later than 60 days from
the date that the petition itself was served. The Comm ssi oner
over|l ooked this obligation here until the case was already on a
trial calendar. Then he learned that Robert Fain had died in
2002.

Di scussi on

The first question we have to answer is whether Robert’s
right to intervene survives his death. There's no clear answer
in the Code or regul ations, so we rely on anal ogy, sone
background principles of law, and a nod to reasonabl eness. W
start with the | anguage of section 6015(e)(4), which gives a
nonr equesti ng spouse the unconditional right to “becone a party.”
We have already held that this neans that he has a right to
intervene within the nmeaning of rule 24(a)(1) of the Federal

Rul es of Civil Procedure. Van Arsdalen v. Conm ssioner, 123 T.C.

135, 143 (2004). And it is generally the case that a right to

i ntervene passes to a decedent’s estate. See, e.g., Salt River

Pi ma- Maricopa Indian Cnty. v. United States, 231 &. C. 1033

(1982). An estate’s right to intervene in sone cases does not,
of course, inply a general rule that all rights to intervene sur-

vive death. But Franklin observed |ong ago that nothing in life
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is certain but death and taxes. And the Internal Revenue Code
makes sure that taxes survive even death. Sec. 6901(a)(1)(A) (i),
(h). The survival of a decedent’s tax liability neans that as a
practical matter his heirs or beneficiaries may be affected by

t he outconme of an innocent-spouse case. The opportunity to
intervene is an opportunity to protect those interests, because
granting innocent-spouse relief will make the estate of the

nonr equesti ng spouse the only source of paynent for any unpaid
tax the deceased has |eft behind.

Turning to the Code again, we find that it also states, as a
general rule, that any person acting for another person in a
fiduciary capacity shall assune the powers, rights, duties, and
privileges of that person with respect to taxes, sec. 6903, and
that the word "fiduciary" includes executors and adm nistrators,
sec. 7701(a)(6).

We have al ready applied these sections to allow executors
and adm ni strators to seek innocent-spouse relief, e.g., Jonson

v. Comm ssioner, 118 T.C. 106 (2002) (estate of deceased spouse

able to request relief under section 6015), affd. 353 F.3d 1181,
1184 (10th Cr. 2003), and the Conm ssioner hinself has rul ed

i kewi se, Rev. Rul. 2003-36, 2003-1 C.B. 849. Construing the
Code to all ow executors and adm nistrators to intervene to oppose

relief seens equally justified.



- 5.
We finally note that allow ng intervention is reasonabl e be-
cause it likely will increase the probability that we'll reach
the right result in any particular case. This is why we’'ve con-
strued the right of a living spouse to intervene not just to op-

pose a petition, e.g., King v. Comm ssioner, 115 T.C 118, 125

(2000), but also to support it, e.g., Van Arsdalen, 123 T.C at

142.

We note that this is our construction of a statutory right,
and shoul d not be confused with the issue of whether sonmeone who
is jointly Iiable on a tax debt has constitutional standing to
chal | enge the Conm ssioner’s decision to | et another taxpayer off
the hook for that debt. The Ninth Grcuit--the circuit to which
this case woul d be appeal ed because Suzanne was a Nevada resi dent
when she filed her petition--has held that a nonrequesting spouse
| acks standing to chall enge on appeal our decision to grant
i nnocent -spouse relief precisely because the spouse’s liability
woul d remai n the sanme whether or not relief was granted,

Baranowi cz v. Comm ssioner, 432 F.3d 972, 975 (9th Cr. 2005),

affg. T.C. Meno. 2003-274, and we are not faced wth that issue
her e.

The | ast question is what the Conm ssioner should do when
nei ther he nor the requesting spouse has any idea whether there
is an estate and whether it has a personal representative. Wile

there may well be circunstances in which the Court’s discretion
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points in another direction, in this case we agree with the
Commi ssioner that it is appropriate to use an anal ogy to our
| ong-foll owed procedure in deficiency cases. That procedure, as

described in Nordstromyv. Comm ssioner, 50 T.C. 30, 32 (1968), is

to file an order requiring both parties
to furnish the Tax Court, insofar as
ascertainable and to the best of their
abilities, the nanes and addresses of the
heirs at |aw of the decedent, under the | aw
of the jurisdiction wherein the decedent was
a resident when his death occurred

and for the Court to then notify the heirs. |d.

We think this is the nost reasonable procedure in the
absence of a statute or regulation providing differently. To
enable the parties to search for heirs, this case wll be
cont i nued,

And an appropriate order will

be issued.



