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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

THORNTQON, Judge: Pursuant to section 6330(d), petitioner
seeks judicial review of respondent’s determ nation to proceed
with a proposed levy to collect petitioner’s unpaid Federal

inconme tax liabilities for 2002, 2003, and 2004.! The issue for

1Unl ess otherwi se indicated, all section references are to
(continued. . .)
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deci sion i s whether respondent abused his discretion in rejecting
petitioner’s proposed offer-in-conprom se.

FI NDI NGS OF FACT

The parties have stipulated sone facts, which we so find.
When he petitioned the Court, petitioner resided in Illinois.

Petitioner, born in 1942, has worked for many years as an
i ndependent sal es representative in the paint industry. 1In Mrch
2005 he incorporated his business activities, form ng Phoenix
Sales & Service, L.L.C. (the LLC), in which he and his wi fe each
owned a 50-percent interest.

Petitioner did not tinely file Federal income tax returns
for taxable years 1998 t hrough 2004. After naking substitutes
for returns, on Septenber 13, 2004, respondent assessed
petitioner’s inconme taxes for 1998 through 2001. On April 9,
2005, respondent sent petitioner notices of intent to levy with
respect to his tax years 1998, 1999, 2000, and 2001. |Insofar as
the record shows, petitioner submtted no request for a
coll ection due process hearing with respect to these notices.

On or about April 29, 2005, petitioner filed anmended Federal
incone tax returns for the years 1998 through 2002 and ori gi nal

Federal inconme tax returns for 2003 and 2004. He did not pay the

Y(...continued)
the Internal Revenue Code, and all Rule references are to the Tax
Court Rules of Practice and Procedure. All dollar anounts are
rounded to the nearest doll ar.
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taxes reported on these returns. On Cctober 6, 2005, respondent
sent petitioner a Letter 1058, Final Notice--Notice of Intent to
Levy and Notice of Your Right to a Hearing, with regard to
petitioner’s 2002, 2003, and 2004 incone taxes, show ng an unpaid
bal ance of $108, 486 for these years.? On Cctober 14, 2005,
petitioner submtted a tinely Form 12153, Request for a

Col | ection Due Process Hearing, on which he indicated that
enforcenment action would create a hardship on himand that he
intended to submt an offer-in-conprom se.

Petitioner's First O fer-in-Conpronise

On Decenber 29, 2005, respondent received frompetitioner
Form 656, O fer in Conpromse (the first offer), offering to pay
$150, 000 to conpromi se his Federal incone tax liabilities for
t axabl e years 1998 t hrough 2004, which exceeded $400, 000.
Petitioner proposed to pay $1, 389 per nonth for 108 nmonths. This
offer indicated that it was based on doubt as to collectibility;
i.e., petitioner represented that he had insufficient assets to
pay the full anmpount of his tax litability. As required,
petitioner submtted with the first offer Form 433-A, Collection

I nformation Statenent for Wage Earners and Sel f - Enpl oyed

2ln addition to proposing the levy, on Cct. 24, 2005,
respondent filed a notice of Federal tax lien with respect to
petitioner’s tax years 2002, 2003, and 2004. Petitioner did not
file a Form 12153, Request for a Collection Due Process Hearing,
in response to this notice of Federal tax lien, and it is not at
issue in this proceeding.
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| ndi vi dual s, and Form 433-B, Collection Information Statenent for
Busi nesses, with respect to the LLC

Respondent accepted petitioner’s offer-in-conprom se for
processing. By letter dated April 25, 2006, however,
respondent’s offer-in-conprom se specialist (the first QC
specialist) rejected the proposed terns of the first offer,
determ ning that any acceptable offer should be at | east
$372,949, calculated as the sum of $18,755 of total net equity in
assets and $354, 194 of total future incomne.

By letter dated May 5, 2006, petitioner’s counsel took
exception to the determ nations nmade by the first O C specialist.
Petitioner’s counsel asserted, anong other things, that
petitioner was elderly and in poor health and planned to retire
by age 70 if his health permtted himto work that | ong.
Petitioner’s counsel contended that petitioner’s future incone
shoul d be neasured by reference to the 59 nonths that he said
remai ned until petitioner reached age 70.

By letter dated May 11, 2006, the first O C specialist
agreed that petitioner’s future incone should be neasured by the
mont hs remai ning until he reached age 70 but asserted that the
correct nunber of these remaining nonths was 69 rather than 59,
as petitioner asserted. Using 69 nonths of future incone, the
first OC specialist |owered the m nimum acceptable offer to

$149, 286, an anmpunt that was slightly | ess than petitioner’s
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original $150,000 offer. |In a phone call with the first OC
specialist, petitioner’s counsel indicated that he agreed with
nost of the recal cul ations, except he contended that petitioner’s
future incone should be cal cul ated using 67 nonths instead of 69
nont hs, because it would take about 2 nonths to have the offer
accepted, and that this adjustnment would reduce the offer by
about $4, 000.

Petitioner’s Second O fer-in-Conpromnse

This position was nenorialized in petitioner’s anended
of fer-in-conprom se (the second offer), which respondent received
on May 22, 2006. Petitioner offered to pay $145,433 to
conprom se his Federal incone tax liabilities for taxable years
1998 t hrough 2004. He proposed to pay $16,332 within 30 days of
t he second offer’s acceptance and $1, 927 per nonth for the next
67 nmonths, until he reached age 70. 1In a report dated May 24,
2006, the first O C specialist recommended to her group nmanager
that petitioner’s second offer be accepted because it represented
“the nost that can be expected to be paid by this taxpayer”
taking into account “Special circunstance[s] due to the taxpayers

[sic] age and health”.?3

3The report indicates that petitioner had provided
verification fromtwo physicians regarding his health and states
that petitioner “has coronary artery di sease, hypertension,
hyperli pidem a and problens wth recurring sinusitis and
pneunoni a.”
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On June 22, 2006, a different offer-in-conprom se speciali st
(the second O C specialist) reviewed the second offer and
determned that it should be rejected. By letter dated June 28,
2006, the second O C specialist informed petitioner that,
notw t hstandi ng the contrary recommendation of the first OC
speci alist, he would recommend that the second offer not be
accepted because “it is not in the best interests of the
government”. As grounds for this conclusion, the second O C
specialist asserted that petitioner had a | ong history of not
filing and not paying incone taxes and had fornmed the LLC in 2005
to reduce his self-enploynent taxes. The letter stated that
petitioner should nmake any response within 2 days because the
second O C specialist would be retiring then. By letter dated
August 21, 2006, respondent’s territory manager formally notified
petitioner that the second offer had been rejected because it was
determned not to be in the Governnent’s best interests.

In a letter dated Septenber 13, 2006, petitioner’s counsel
di sputed the rejection of the second offer and requested that the
case be transferred to respondent’s Appeals Ofi ce.

Petitioner’'s Third O fer-in-Conpronise

Petitioner’s case was assigned to a settlenent officer in
respondent’s Appeals Ofice. After discussions with petitioner’s
counsel, the settlenent officer indicated by letter dated May 14,

2007, that she had determ ned petitioner’s reasonable collection
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potential to be $241,356. She indicated that she had cal cul at ed
petitioner’s future income assum ng that he would work for 60
nmore nonths and retire at age 70. The letter stated that “there
are still no guarantees of acceptance since we need the approval
of ny Territory Manager and Counsel approval.”

Petitioner accepted nost of the settlenent officer’s
cal culations. On June 12, 2007, respondent received a second
amended offer-in-conpromse (the third offer) frompetitioner
t hat was based on doubt as to collectibility and that proposed to
pay $241,356 to conpronmise his inconme tax liabilities for taxable
years 1998 through 2004. He proposed to pay $4,023 within 30
days of the third offer’s acceptance and $4, 023 per nonth for the
next 59 nonths.

The third time was not a charm By letter dated June 20,
2007, the settlenment officer infornmed petitioner that his third
of fer had not been approved. Citing provisions of the Internal
Revenue Manual (IRM, the letter indicated that petitioner’s
reasonabl e col |l ection potential had been recal cul ated to be
$523,958, by projecting his future incone over the 107 nont hs
asserted to remain in the collection period. The letter proposed
that petitioner’s liabilities could be resolved in one of two
ways: (1) By a long-termdeferred offer-in-conprom se to pay
$4,897 for 107 nonths; or (2) by a part-paynent install nent

agreenent, which would require petitioner to |liquidate certain
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assets and to make nonthly paynents of $4,053, apparently for 167
nmonths (the 107 nonths alleged to remain in the collection period
plus 5 years), with the possibility that the nonthly anount
“could be adjusted to a | esser anpunt when you retire if your
income is reduced.”

By letter dated July 2, 2007, petitioner’s counsel disagreed
with the settlenent officer’s application of the | RM provisions
and requested that the settlenment officer and her manager
reconsider the third offer.

Noti ce of Determ nation

On August 6, 2007, respondent issued a Notice of
Det erm nation Concerning Col |l ection Action(s) Under Section 6320
and/or 6330, with respect to petitioner’s tax years 2002, 2003,
and 2004, sustaining the proposed |evies for those years (the
notice). The notice states in part:

[ T] he Appeal s Team Manager confirned that the offer
coul d not be accepted because the offer was a deferred
paynment offer which is to be paid over the |life of the
collection statute. Your offer stipulated a paynent
termof 59 nonths (your remaining projected work life
until retirenment) rather than the 107 nonths remaini ng
on the collection statute. Consequently, your offer is
considered a deferred paynent offer with special

ci rcunst ances.

| RM 5. 8. 11. 2(2) states taxpayers can have an offer
accepted under Doubt as to Collectibility with speci al
ci rcunst ances when their reasonable collection
potential is less than their liability, but there are
econom ¢ hardship factors that would justify accepting
the offer for an anount | ess than the reasonabl e
collection potential. Economc hardship is further
defined in IRM5.8.11.2.(2) as unable to pay reasonabl e
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basic living expenses. Since you are able to neet your
basic living expenses, econom c hardshi p does not apply
to your situation. Therefore, your offer could not be
accept ed.

* * * * * * *

O fer Discussion and Anal ysis

Based on the financial data you provided, you are
currently unable to pay the entire liability.
Therefore an offer-in-conprom se based on doubt as to
collectibility would initially appear to be a nore
appropriate and | ess intrusive neans of collection.
However, your offer anount does not equal or exceed
your Reasonabl e Collection Potential (RCP) of
$523,988.00. Calculation of your RCP in the amount of
$523, 958. 00 was based on Net Realizable Equity (NRE) in
assets totaling $90,287.00 and Future I ncone Potenti al
(FIP) of 433,671.00. For a long termdeferred offer,
future inconme is projected over the life of the
col l ection statute.

OPI NI ON

A. Col | ecti on Procedures

Section 6330 requires the Secretary to furnish a person
notice and opportunity for a hearing before nmaking a | evy on the
person’s property. At the hearing, the person may raise any
rel evant issue relating to the unpaid tax or proposed |evy,

i ncl udi ng spousal defenses, challenges to the appropriateness of
the collection action, and offers of collection alternatives.
The person nmay chall enge the existence or anmount of the
underlying tax liability for any period only if the person did
not receive a notice of deficiency or did not otherw se have an
opportunity to dispute the liability. Sec. 6330(c)(2)(B); Sego
v. Comm ssioner, 114 T.C. 604, 609 (2000). Once the
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Commi ssioner’s Appeals Ofice issues a notice of determ nation,
the person nay seek judicial reviewin this Court. Sec.
6330(d) (1).
Because petitioner has not chall enged his underlying
l[tability, our reviewis for abuse of discretion. Sego v.

Conmi ssi oner, supra at 610. Under this standard of review the

guestion is whether respondent’s rejection of petitioner’s
of fers-in-conprom se was arbitrary, capricious, or wthout sound

basis in fact or law. See, e.g., Mirphy v. Conm ssioner, 125

T.C. 301, 320 (2005), affd. 469 F.3d 27 (1st Gr. 2006). On
brief the parties focus primarily on respondent’s rejection of
the third and final offer as the precipitating event for the
notice. W shall do the sane.

B. O fers-in-Conpronise

Section 7122(a) authorizes the Secretary to conprom se any
civil or crimnal case arising under the internal revenue |aws.*
The regul ations set forth three grounds for conprom sing a
l[tability: (1) Doubt as to liability; (2) doubt as to
collectibility; and (3) pronotion of effective tax

adm ni stration. Sec. 301.7122-1(b), Proced. & Adm n. Regs.

“Sec. 6331(k) generally prohibits the IRS from making a | evy
on a taxpayer’'s property while an offer-in-conprom se i s pending
with the IRS. An offer-in-conprom se becones pending when it is
accepted for processing. Rev. Proc. 2003-71, sec. 5.01, 2003-2
C.B. 517, 518.



- 11 -
Petitioner based each of his three offers-in-conprom se on doubt
as to collectibility.

For purposes of evaluating an offer-in-conprom se, doubt as
to collectibility exists “where the taxpayer’s assets and i ncone
are less than the full anmount of the liability.” Sec. 301.7122-
1(b)(2), Proced. & Adm n. Regs. An offer-in-conprom se based on
doubt as to collectibility “will be considered acceptable if it
is unlikely that the tax can be collected in full and the offer
reasonably reflects the anount the Service could collect through
other nmeans * * * This anmount is the reasonable collection
potential of a case.” Rev. Proc. 2003-71, sec. 4.02(2), 2003-2
C.B. 517, 517. In sone cases, the Conm ssioner will accept an
of fer-in-conprom se of |ess than the reasonable collection
potential if there are “special circunstances.” |[d.

The | RM descri bes procedures for analyzing a taxpayer’s
financial condition to determ ne reasonable collection potential.
See IRMpt. 5.8.5 (Sept. 1, 2005).° The | RM defines reasonabl e
collection potential as net equity plus future incone. |RMpt.
5.8.11.2 (Sept. 1, 2005). “Future incone” is defined as “an
estimate of the taxpayers [sic] ability to pay based on an
anal ysis of gross incone, |ess necessary |living expenses, for a

speci fic nunber of nonths into the future.” IRMpt. 5.8.5.5(1).

°The parties have stipulated the relevant provisions of the
I nternal Revenue Manual (IRM) referenced in this opinion.
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For a deferred paynent offer, the general rule is that future
i ncome should be projected for “the nunber of nonths remaining on
the statutory period for collection.” |d. The IRMalso
instructs the offer-in-conprom se exam ner to “Consider the
t axpayers [sic] overall general situation including such facts as
age, health, marital status, nunber and age of dependents,
hi ghest education or occupational training, and work experience.”
IRM pt. 5.8.5.5(3). More specifically, the IRMstates: *“Sone
situations may warrant placing a different value on future incone
than current or past inconme indicates”. IRMpt. 5.8.5.5(5). By
way of illustration, the IRMstates that if “A taxpayer is
el derly, in poor health, or both and the ability to continue
wor ki ng is questionable”, then the offer-in-conprom se exam ner
shoul d “Adjust the anpbunt or nunber of paynents to the expected
earnings during the appropriate nunber of nonths. Consider
speci al circunstance situations when nmaki ng any adjustnents”.
Id.

The IRM al so descri bes procedures for processing offers-in-
conprom se in the Comm ssioner’s Appeals O fice. See |IRMpt.
8.23.3 (Cct. 16, 2007). It states: “IRM5.8 is the primry
authority for evaluating offers and should be foll owed when
eval uating an appeal ed rejection. Appeals does not have the
authority to disregard established guidance.” |RMpt.

8.23.3.3(1).
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C. Anal ysis of Respondent’s Determ nation

Respondent’s settlement officer followed the just-cited | RM
directives ininitially recomrending that petitioner’s third
of fer be accepted. |In determning petitioner’s reasonable
collection potential, she projected his future incone for 60
nmont hs, which she noted was his “remai ning working life unti
70”. She noted in her case activity report:

Determ nation is made to recomend the offer for
acceptance. Tp [taxpayer] owns no realty and only has
m ni mal personal assets. H's nost inportant asset is
his income as an i ndependent paint sal es manufacturing
representative. This inconme is the source that wll
fund the of fer of $241,356.00. Distraint action
against this incone could be a possibility but woul d
not provide any nore funds into the Treasury than is
provided via nmonthly paynments of $4,022.60 via the
offer. Also continued levy could result in tp's

dismssal. |If the taxpayer maintains the offer, he
will liquidate the back taxes and remain conpliant with
current taxes as well. Tp is now 65 years old. The

ol der he becones, the less likely the Service is to
collect the liability or enforce collection.

Utimately, the settlenent officer was overrul ed by her
superiors, and petitioner’s third offer was rejected. The
reasons articulated in the notice are sonewhat cryptic. The
notice cites IRMpt. 5.8.11.2(2) for the proposition that
“[t]axpayers can have an offer accepted under Doubt as to
Collectibility with special circunstances when their reasonable
collection potential is less than their liability, but there are
econom ¢ hardship factors that would justify accepting the offer

for an anount | ess than the reasonable collection potential.”
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Applying this standard, the notice concludes that petitioner did
not qualify for an offer-in-conprom se based on doubt as to
collectibility with special circunstances because “you are able
to meet your basic |iving expenses”.

This rationale is deficient for at |east two reasons.
First, the notice msstates IRMpt. 5.8.11.2(2), which states
that an offer-in-conprom se based on doubt as to collectibility
Wi th special circunstances nmay be accepted where there are

“econom ¢ hardship or public policy/equity factors that woul d

justify accepting the offer”. (Enphasis added.) More
fundanmental |y, according to the IRMan offer-in-conpromse is to
be eval uated as based on doubt as to collectibility with special
circunstances (as opposed to plain-vanilla doubt as to
collectibility) only if it is “for an anount | ess than the
reasonabl e collection potential”. |1d.

Petitioner’s third offer was for the exact anount that the
settlenment officer had initially calculated to be his reasonable
collection potential. Addressing this issue obliquely, the
notice states (wWthout citation of authority): “For a long term
deferred offer, future incone is projected over the life of the
collection statute.” The notice fails to take into account,
however, IRMpt. 5.8.5.5(5), which, as previously discussed,
directs that in conputing a taxpayer’s future inconme, adjustnents

shoul d be nmade for a taxpayer who is elderly or in poor health
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and whose ability to continue working is questionable. Follow ng
this directive, the settlenent officer initially calculated
petitioner’s future income under the assunption that he would
work until age 70. There is no indication in the record that any
determ nation was ever nade that petitioner would be able to work
beyond age 70. Rather, the record strongly suggests that the
determ nation in the notice was based on a m sapplication of the
| RM di rectives.

The Comm ssioner’s internal procedures, as reflected in the
| RM do not have the force of |aw, and deviation fromthem does
not necessarily render the Comm ssioner’s action invalid.

Vall one v. Comm ssioner, 88 T.C. 794, 807-808 (1987).

Neverthel ess, the determnation in this case, which was based
whol |y on m sapplication of internal procedures, cannot be said
to have a sound basis in law or fact.

On brief respondent argues that the offer-in-conprom se was
properly rejected because of petitioner’s alleged “long history
of non-conpliance and his affirmative tax avoi dance actions”.® 1In
maki ng this argunent, respondent cites section 301.7122-
1(b)(3)(iii), Proced. & Adm n. Regs., which provides: “No

conprom se to pronote effective tax admnistration may be entered

into if conpromse of the liability would underm ne conpliance by

5Petiti oner contests these assertions as unfounded in the
record.
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taxpayers with the tax laws.” (Enphasis added.) Because
petitioner’s various offers were all based on doubt as to
collectibility rather than effective tax admnistration, this
regul atory provision is not, by its terns, applicable.” In any
event, we do not believe that respondent’s ultimte
determ nation, as explained in the notice, can fairly be
construed as predicated on this rationale. Ininitially
recomendi ng petitioner’s third offer, the settlenent officer
expressed no concern about this issue, and there is no indication
in the record that this consideration played any role in the
decision to overturn the settlement officer’s initial
reconmendati on.

In the light of the inadequacy of the reasons given in the
notice for rejecting petitioner’s third offer, which the
settlenment officer, with seem ngly nore soundly reasoned
analysis, had initially reconmmended accepting, we are unable to
concl ude whether it was an abuse of discretion for respondent to
determ ne to proceed with the proposed collection action for

petitioner’s 2002, 2003, and 2004 tax liabilities. W wll

I'n Oman v. Conmi ssioner, T.C. Menbp. 2006-231, this Court
found that IRS directives as contained in IRMpt. 5.8.7.6(5)
(Nov. 15, 2004) and policy statenent P-5-100 (Jan. 30, 1992) were
i nconsi stent as to whether doubt as to future conpliance is a
sufficient reason to reject an offer-in conprom se. The Court
remanded for further consideration and clarification the
Comm ssioner’s determ nation rejecting on this ground the
t axpayer’s proposed offer-in-conprom se based on doubt as to
collectibility.
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remand the case to respondent’s Appeals O fice for further
consideration and clarification and to allow petitioner, if he
W shes, to propose a new collection alternative.

D. Evi denti ary | ssues

At trial the Court received into evidence a nunber of
petitioner’s exhibits over respondent’s objection that they are
outside the adm nistrative record. On simlar grounds respondent
objected to petitioner’s testinony and, in a notioninlimne, to
the testinony of petitioner’s witness, a business associate. On
brief respondent has renewed his objections.

Petitioner suggests that the disputed docunents should be
considered part of the admnistrative record because nost of them
are | RS docunents and the others were sent to petitioner by the
| RS. 8 Petitioner conplains that respondent evinces a double
standard in that, while insisting that judicial review should be
limted to the adm nistrative record, respondent seeks to raise

in these proceedings for the first time issues and argunents that

8Eval uation of the parties’ conpeting clains in this regard
is conplicated by the fact that respondent has not offered into
evidence a certified copy of the entire adm nistrative record.
Al though the parties have stipul ated nunerous docunents that
m ght properly appear in an admnistrative record, they have not
filed with the Court the entire admnistrative record, stipulated
as to its genuineness. Cf. Rule 217 (describing procedures for
di sposing of a declaratory judgnent action on the admnistrative
record). Fromthe absence of certain docunents cross-referenced
in the stipulated exhibits, it is apparent that the entire
adm ni strative record is not in evidence.
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were never raised in the adnmnistrative hearings.® Petitioner
states on brief: “The Petitioner cannot help but further wonder
whet her Respondent’s strenuous efforts to limt the judicial
review to the admnistrative file is not an effort to generally
hanmstring the tax courts and the taxpayers in order to avoid
having its procedural m ssteps brought to light.”

The Tax Court does not follow the adm nistrative record

rule. See Robinette v. Conm ssioner, 123 T.C. 85 (2004), revd.

439 F. 3d 455 (8th Gr. 2006). |In any event, in reaching our

deci sion we have not relied upon any of the disputed docunents or
their contents or any of the trial testinony. The portions of
the record as to which respondent has raised no objection are
sufficient to sustain our decision.

To reflect the foregoing,

An appropriate order

will be issued.

°For instance, on brief respondent disputes whether
petitioner’s health would necessitate his retirenent by age 70.
I nsofar as the record shows, however, respondent’s officers who
exam ned petitioner’s offers-in-conprom se were satisfied with
t he docunentary evidence petitioner submtted in this regard, and
the notice of determ nation does not suggest that this issue
pl ayed any role in the ultimate rejection of petitioner’s offer-
I n-conprom se.



