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MVEMORANDUM OPI NI ON

PANUTHOS, Chief Special Trial Judge: This nmatter is before

the Court on respondent’s notion for summary judgnent, filed
pursuant to Rule 121.!' As explained in nore detail below we

shal | grant such notion

1 Section references are to the Internal Revenue Code, as
anmended. Rul e references are to the Tax Court Rules of Practice
and Procedur e.
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Backgr ound

The petition in this case was tinely filed in response to a
Notice of Determ nation Concerning Collection Action(s) Under
Section 6320 and/or 6330 with respect to the taxable years 1992
through 1997. At the tinme the petition was filed herein,
petitioner resided in Newton, New Jersey. While the tax returns
are not part of the record in this case, our recitation of the
background of the case is based in part upon IRS transcripts of
account. The facts do not appear to be in dispute.

Petitioner’s 1990 and 1991 Federal incone tax returns were
filed Septenber 20, 1993. The returns each reflected a bal ance
due after w thholding; the taxes shown on the returns, plus
interest and estimted tax penalty, were assessed. The bal ances
due for 1990 and 1991 were ultimately paid in full by January
1999, after periodic paynents and overpaynent offsets fromyears
after 1991.

Petitioner’s 1992 through 1996 returns were filed as

foll ows:
Year Date of Filing of Return
1992 Cct. 10, 1994
1993 Nov. 28, 1994
1994 Apr. 27, 1998
1995 July 27, 1998

1996 July 27, 1998
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While there were withheld taxes and paynent credits, a balance is
due and owing with respect to each of the taxable years 1992
t hrough 1996.

The 1997 tax return was filed on August 3, 1998. Wile
petitioner’s account was credited with some withholding tax, a
bal ance was reflected as due on the return. An additional tax
was assessed on February 28, 2000, based on an agreenent by
petitioner. A balance remains due.

On January 3, 1999, petitioner filed anended returns for the
taxabl e years 1990, 1991, 1992, and 1993. Petitioner clained a
casualty loss for 1990, which she sought to carry forward to the
t axabl e years 1991 t hrough 1993.

On Novenber 17, 1999, respondent notified petitioner of a
proposed di sall owance of the clainmed casualty | oss. On Decenber
13, 1999, respondent issued a letter to petitioner advising of
the right to an Appeals O fice hearing with respect to the
di sal l owance. Petitioner requested a hearing before the Appeals
Ofice. By letter dated Novenber 2, 2000, respondent’s Appeal s
O fice advised petitioner that the claimwas disallowd on the
merits and further indicated as foll ows:

| f you wish to bring suit or proceedings for the

recovery of any tax, penalties or other noneys for

whi ch this disallowance notice is issued, you may do so

by filing such a suit with the United States District

Court having jurisdiction, or with the United States

Court of Federal Cains. The law permts you to do

this within 2 years fromthe nmailing date of this
letter. However, if you signed a waiver of the notice
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of claimdisallowance (Form 2297), the period for

bringing suit began to run on the date you filed the

wai ver .
In an attachnent to the letter, respondent explained the basis
for the disallowance. Petitioner did not file suit with the
United States District Court or the United States Court of
Federal O ai ns.

On February 22, 2001, respondent sent to petitioner a Final
Notice of Intent to Levy and Notice of Your Right to a Hearing.

The anpbunts listed as owng were set forth on the second page of

the letter as foll ows:

TYE Unpai d Anmpunt Addi ti onal
Anmount

Dec. 31 fromPrior Notices Penalty & | nterest You One
1992 $23, 074. 30 $31, 031. 44 $54, 105. 74
1993 32,723. 25 29,164.71 61, 887. 96
1994 32, 639. 49 9, 996. 45 42,635.94
1995 33, 669. 86 10, 483. 24 44,153. 10
1996 31, 933. 14 11, 484. 01 43, 417. 15
1997 22,862. 00 10, 740. 11 33,602.11

Tot al : 279, 802. 00

Petitioner requested a hearing by letter dated March 19, 2001.
On June 14, 2002, an IRS revenue officer had a tel ephone
conference with petitioner’s representative concerning the
February 22, 2001, letter fromthe IRS. On April 7, 2003,
respondent sent petitioner a Notice of Determ nation Concerni ng
Col l ection Action(s) Under Section 6320 and or 6330 (notice of

determ nation), with respect to the taxable years 1992 through
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1997. As indicated, atinely petition was filed in response
thereto.?

The petition in this case, tinely filed on May 8, 2003,% in
response to the notice of determ nation raises only issues of the
underlying tax liability as clainmed by petitioner in the anended
returns for 1990 through 1993. Petitioner asserts that she is
entitled to a casualty loss for 1990.

Respondent’s notion for summary judgnent was set for
hearing, and the parties appeared and presented argunent. Al so,
petitioner filed an objection to the notion.

Di scussi on

Summary judgnent is intended to expedite litigation and

avoi d unnecessary and expensive trials. See Fla. Peach Corp. v.

Commi ssioner, 90 T.C. 678, 681 (1988). Summary judgnent may be

granted with respect to all or any part of the legal issues in

2 During the period of the collection proceeding, petitioner
al so sent to respondent a letter dated May 23, 2002, and Form
843, Caimfor Refund and Request for Abatenent, dated May 17,
2002, requesting abatenent of interest and penalties for the
taxabl e years 1992 through 1999. By letter dated Nov. 6, 2002,
respondent issued a letter of final determnation to petitioner
di sallow ng the interest abatenent clai munder sec. 6404(e)(1).
The letter advised petitioner of a right to file a petition with
the Tax Court. The petition filed in this case does not nmake any
reference to the request for interest abatenent or the claim
di sal |l owance, nor was a copy of such correspondence attached to
t he petition.

3 The envel ope in which the petition was contained reflects
that it was received by Federal Express (priority overnight) on
May 6, 2003. The tinely mailing, tinmely filing provisions apply.
See sec. 7502(a), (f); I'RS Notice 2001-62, 2001-2 C B. 307
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controversy “if the pleadings, answers to interrogatories,
depositions, adm ssions, and any ot her acceptable materials,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that a deci sion nay be

rendered as a matter of law.” Rule 121(b); Sundstrand Corp. v.

Commi ssioner, 98 T.C 518, 520 (1992), affd. 17 F.3d 965 (7th

Cir. 1994); Zaentz v. Conm ssioner, 90 T.C 753, 754 (1988);

Naftel v. Conmm ssioner, 85 T.C 527, 529 (1985). The noving

party bears the burden of proving that there is no genuine issue
of material fact, and factual inferences will be read in a manner
nost favorable to the party opposing sumary judgnent. See

Dahl strom v. Conm ssioner, 85 T.C. 812, 821 (1985); Jacklin v.

Commi ssioner, 79 T.C 340, 344 (1982). W are satisfied from our

review of the record that there is no genuine issue as to any
materi al fact.

Section 6330 generally provides that the Conm ssioner cannot
proceed with collection of tax by |evying upon the property of
any person until the person has been given notice and the
opportunity for an adm nistrative review of the matter. See Goza

v. Comm ssioner, 114 T.C. 176, 179 (2000). Section 6330(d)

provides for judicial review of the adm nistrative determ nation
in the Tax Court or a Federal District Court, as nay be

appropri ate.
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Section 6330(c) prescribes the matters that a person nmay
raise at an Appeals Ofice hearing. Section 6330(c)(2)(A
provi des that a person may raise collection issues such as
spousal defenses, the appropriateness of the Comm ssioner’s
i ntended coll ection action, and possible alternative neans of

collection. See Montgonery v. Conm ssioner, 122 T.C. 1, 5

(2004); Seqgo v. Conm ssioner, 114 T.C 604, 609 (2000); Goza v.

Comm ssi oner, supra. In addition, section 6330(c)(2)(B)

establ i shes the circunstances under which a person may chal |l enge
t he exi stence or anmount of his or her underlying tax liability.
Section 6330(c)(2)(B) provides:

(2). Issues at hearing.--

* * * * * * *

(B) Underlying Liability.--The person may al so
raise at the hearing challenges to the existence or
anmount of the underlying tax liability for any tax
period if the person did not receive any statutory
notice of deficiency for such tax liability or did not
ot herwi se have an opportunity to di spute such tax
liability.

In Montgonery v. Conm ssioner, supra, we were called upon to

decide the neaning of the term“underlying tax liability”. 1In
that case we held that the anmobunt the taxpayers reported due on
their tax return along with statutory interest and penalties
constituted the underlying tax liability. As the taxpayers in
Mont gonery did not receive a notice of deficiency, we had to

further decide, whether they “did not otherw se have an
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opportunity to dispute such tax liability”. The taxpayers argued
before the IRS that they had overstated their tax liability for
t he taxabl e year 2000 on their original return and intended to
submt an anmended return. Although the parties agreed that the
taxpayers would be permtted to submt an anmended return, the IRS
Appeal s Ofice issued the taxpayers a notice of determ nation
concerning collection action before the taxpayers submtted an
anended return. The taxpayers subsequently submtted an anended
return, but the record did not reflect whether the I RS considered
it.

We concluded in Montgonery that, as of the tinme of the

i ssuance of our opinion, the taxpayers had not had an opportunity
to dispute the underlying tax liability. W opined that since
the taxpayers did not have an earlier opportunity to dispute the
underlying tax liability, they came within the provisions of
section 6330(c)(2)(B) and could dispute the assessed anounts
reflected on the tax return in the context of the collection
pr oceedi ng.

In the present case, petitioner filed anended returns for
1990 through 1993 claimng a refund of taxes for those years.
Petitioner was notified by the IRS of a proposed disall owance and
was given an opportunity for a hearing in the IRS Appeals Ofice.
On Novenber 2, 2000, the IRS Appeals Ofice issued a notice of

di sal | owance which explained that if petitioner disagreed with
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the cl ai mdisall owance, that she had the right to file a suit for
refund in either the United States District Court or the United
States Court of Federal Clainms. The record does not reflect that
any suit was filed seeking a refund.

Petitioner asserts in her objection that:

9. Pursuant to receipt of respondent’s appeal s action,
petitioner hired an attorney to conduct further action,
especially court actions. Petitioner was not kept
informed of the attorney’s actions by the attorney and
assuned that appropriate action was being taken.

10. Petitioner maintains that there should have been
an appeal before the United States District Court
relating to her case. Petitioner believes that the
Court’s decision related to the appeal would have been
favorabl e to petitioner.

This case is clearly distinguishable from Montgonery. After

submtting the anended returns, petitioner was given an
opportunity to have the claimfor refund considered by the IRS
Appeals Ofice. Further, upon receipt of the notice of claim
di sal | onance dated Novenber 2, 2000, petitioner was provided an
opportunity to dispute the underlying tax liability by filing a
suit for a refund in the United States District Court or the
United States Court of Federal Clains. Petitioner did not file a
suit for refund.

Based on the foregoing we are satisfied that petitioner had
an opportunity to dispute the underlying tax liability within the
meani ng of section 6330(c)(2)(B), and, accordingly, we agree with

respondent that petitioner is not entitled to challenge the
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underlying liability in this proceeding. Goza v. Conm Ssioner,

114 T.C. 176 (2000). Furthernore, petitioner has not raised an
i ssue of a spousal defense, nade a challenge to the

appropri ateness of respondent’s intended collection action, or
offered alternative nmeans of collection. These issues are now
deened conceded. Rule 331(b)(4). Under these circunstances, we
conclude that respondent is entitled to judgnent as a matter of

| aw sustai ning the notice of determ nation.

An appropriate order and decision will be entered that
respondent may proceed with collection action as determned in
the Notice of Determ nation Concerning Collection Action(s) Under
Section 6320 and/or 6330 for the taxable years 1992 through 1997,
dated April 7, 2003.

An appropriate order and

decision will be entered.




