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CHI ECHI, Judge: This case was heard pursuant to the provi-
sions of section 7463 of the Internal Revenue Code in effect when
the petition was filed.! Pursuant to section 7463(b), the deci -
sion to be entered is not reviewable by any other court, and this

opi nion shall not be treated as precedent for any other case.

IHereinafter, all section references are to the Internal
Revenue Code (Code) in effect for the year at issue. Al Rule
references are to the Tax Court Rules of Practice and Procedure.



-2 -

Respondent determ ned a deficiency in, and an accuracy-
rel ated penalty under section 6662(a) on, petitioner’s Federal
incone tax (tax) for his taxable year 2006 of $3,718 and $743. 60,
respectively.

The issues for decision for petitioner’s taxable year 2006
are:

(1) I's petitioner entitled to item zed deductions in excess
of those that respondent allowed? W hold that he is not.

(2) Is petitioner entitled to a rental real estate |oss? W
hold that he is not.

(3) Is petitioner liable for the accuracy-rel ated penalty
under section 6662(a)? W hold that he is.

Backgr ound

Petitioner’s residence was in New York at the tinme he filed
the petition in this case. Petitioner purchased that residence
i n Septenber 2006 and continued to maintain it as his residence
t hroughout that year until at |east the date on which he filed
the petition in this case.

During 2006, the year at issue, the Spillane Parkside Corp.
d.b.a. MDonald s enpl oyed petitioner as a restaurant manager.

Petitioner filed Form 1040, U.S. Individual |nconme Tax
Return, for his taxable year 2006 (2006 return). 1In the 2006

return, petitioner reported $49,067 on |line 7 as wages and
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claimed from Schedul e E, Suppl enental |Inconme and Loss (2006
Schedul e E), $14,749 as a loss fromrental real estate.

In Schedule A, Item zed Deductions (2006 Schedule A),
petitioner clainmed State and | ocal incone taxes of $1,884, total
cash and noncash gifts to charity of $1,860,2 and total “Job
Expenses and Certain M scel |l aneous Deductions” (job and ot her
expenses) of $16,493 before the application of the two-percent
fl oor inmposed by section 67(a).?3

As required by section 67(a), petitioner reduced the total
j ob and ot her expenses of $16,493 that he clained in the 2006
Schedul e A by two percent (i.e., by $686) of his clainmed adjusted
gross income of $34,318. |In determ ning the taxable inconme of
$4,867 reported in his 2006 return, petitioner deducted the
claimed job and other expenses after the reduction just de-
scribed, as well as the other item zed deductions clainmed in the
2006 Schedule A that are not subject to any floor.

In calculating in the 2006 Schedul e E the clainmed rental
real estate |loss of $14,749, petitioner reported “Rents received”

of $2,250 and the followi ng clained rental expenses:

2The total cash and noncash gifts to charity of $1,860 that
petitioner claimed in the 2006 Schedul e A included $500 of
cl ai med noncash gifts to charity.

3O the total $16,493 of job and other expenses that peti-
tioner claimed in the 2006 Schedule A, petitioner clained $12, 485
as “Unrei nbursed enpl oyee expenses - job travel, union dues, job
education, etc.” and $4,008 as “Qther expenses - investnent, safe
deposit box, etc.”.
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C ai ned Rental Expense Anmpunt

Cl eani ng and nai nt enance $400
Legal and ot her professional fees 405
Repai rs 5, 000
Suppl i es 300
Taxes 4,794
O her closing fees 2,324
Heating oil/gas 600
Pesti ci de 250
Second nortgage tax 729
Depr eci ati on 2,197
Tot al $16, 999

Respondent issued to petitioner a notice of deficiency for
hi s taxable year 2006 (2006 notice). |In that notice, respondent
di sall owed the total item zed deductions of $19,551 that peti -
tioner claimed in the 2006 Schedule A.* 1In the 2006 noti ce,
respondent al so disallowed the rental real estate |oss of $14, 749
that petitioner clainmed in the 2006 Schedule E. In the 2006
notice, respondent also determ ned to inpose on petitioner for
his taxabl e year 2006 an accuracy-rel ated penalty under section
6662(a) .

Di scussi on

Petitioner bears the burden of proving error in the determ -

nations in the 2006 notice that remain at issue.® See Rule

“ln the 2006 notice, respondent allowed petitioner a stan-
dard deduction of $7,550.

SPetitioner does not claimthat the burden of proof shifts
to respondent under sec. 7491(a) with respect to the deficiency
t hat respondent determ ned for petitioner’s taxable year 2006
that is attributable to the determnations in the 2006 notice
(continued. . .)
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142(a); Welch v. Helvering, 290 U. S. 111, 115 (1933). Moreover,

deductions are a matter of |egislative grace, and petitioner
bears the burden of proving entitlement to any deductions

clained.® See |INDOPCO, Inc. v. Conmissioner, 503 U.S. 79, 84

(1992).

I n support of his position that he is entitled to the
clainmed item zed deductions that remain at issue and the clained
rental real estate loss,” petitioner relies principally on his

testinony.® W found the testinmony of petitioner to be in cer-

5(...continued)
that remain at issue. 1In any event, petitioner has failed to
carry his burden of establishing that he satisfies the require-
ments of sec. 7491(a)(2). On the record before us, we find that
t he burden of proof does not shift to respondent under sec.
7491(a) .

The Code and the regul ati ons thereunder require petitioner
to maintain records sufficient to establish the amount of any
deduction clained. See sec. 6001; sec. 1.6001-1(a), Inconme Tax
Regs.

'Respondent concedes that, of the total State and | ocal
i ncone taxes of $1,884 that petitioner clainmed in the 2006
Schedul e A, petitioner is entitled to deduct $1,683.68. Respon-
dent nmakes that concession on the basis of two Forns W2, Wage
and Tax Statenents, attached to petitioner’s 2006 return. |In the
event that the Court were to find that petitioner is not entitled
to the rental real estate |loss of $14,749 that he clainmed in the
2006 Schedul e E, respondent woul d concede that petitioner is
entitled for his taxable year 2006 to an item zed deduction of
$4,794 for real estate taxes that he paid with respect to his
resi dence.

8Peti ti oner mai ntai ned no books, records, receipts, or other
corroborative docunentary evidence in support of his position
that he is entitled to the item zed deductions that he is claim
ing. Nor did petitioner maintain corroborative docunentary
(continued. . .)
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tain material respects general, vague, conclusory, uncorrobo-
rated, and self-serving. W shall not rely on the testinony of
petitioner to establish his position that he is entitled to the
item zed deductions and the rental real estate loss that he is

claimng for the year at issue. See, e.g., Tokarski v. Conm s-

sioner, 87 T.C. 74, 77 (1986).

Based upon our exam nation of the entire record before us,
we find that petitioner has failed to carry his burden of estab-
lishing that he is entitled for his taxable year 2006 to the
clainmed item zed deductions that remain at issue and the clained
rental real estate |oss.

We turn now to the accuracy-rel ated penalty under section
6662(a). Section 6662(a) inposes an accuracy-related penalty
equal to 20 percent of the underpaynent to which section 6662
applies. Section 6662 applies to the portion of any under paynent
which is attributable to, inter alia, negligence or disregard of

rules or regulations. Sec. 6662(b)(1).

8. ..continued)
evidence in support of his position that he is entitled to the
rental real estate loss that he is claimng. Al though petitioner
introduced into the record certain receipts froma retail store
showi ng that during 2006 he had nade certai n expenditures at
those stores that he contends were nmade with respect to his
clainmed rental real estate, which was his residence, the record
does not contain any reliable evidence establishing that those
expenditures are deductible under sec. 212 (or any other Code
section) as rental real estate expenses for his taxable year
2006. At trial, petitioner testified that he did not maintain
any corroborative docunentary evidence because he did not believe
t hat respondent woul d exam ne his taxable year 2006.
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The term “negligence” in section 6662(b)(1) includes any
failure to make a reasonable attenpt to conply with the Code.
Sec. 6662(c). Negligence has al so been defined as a failure to
do what a reasonabl e person would do under the circunstances.

Leuhsler v. Conmm ssioner, 963 F.2d 907, 910 (6th Gr. 1992),

affg. T.C. Meno. 1991-179; Antonides v. Comm ssioner, 91 T.C.

686, 699 (1988), affd. 893 F.2d 656 (4th Cir. 1990). The term
“negligence” also includes any failure by the taxpayer to keep
adequat e books and records or to substantiate itens properly.
Sec. 1.6662-3(b)(1), Incone Tax Regs. The term “di sregard”

i ncl udes any carel ess, reckless, or intentional disregard. Sec.
6662(c) .

The accuracy-rel ated penalty under section 6662(a) does not
apply to any portion of an underpaynent if it is shown that there
was reasonabl e cause for, and that the taxpayer acted in good
faith with respect to, such portion. Sec. 6664(c)(1l). The
determ nati on of whether the taxpayer acted wi th reasonabl e cause
and in good faith depends on the pertinent facts and circum
stances, including the taxpayer’s efforts to assess such tax-
payer’s proper tax liability, the know edge and the experience of
t he taxpayer, and the reliance on the advice of a professional,
such as an accountant. Sec. 1.6664-4(b)(1), Inconme Tax Regs.

Respondent has the burden of production under section

7491(c) wth respect to the accuracy-rel ated penalty under
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section 6662(a) that respondent determ ned for petitioner’s

t axabl e year 2006. To neet that burden, respondent nust cone
forward with sufficient evidence showing that it is appropriate

to inpose the accuracy-related penalty. See Hi gbee v. Comm s-

sioner, 116 T.C 438, 446 (2001). Although respondent bears the
burden of production with respect to the accuracy-rel ated penalty
that respondent determ ned for petitioner’s taxable year 2006,
respondent “need not introduce evidence regardi ng reasonabl e
cause, substantial authority, or simlar provisions. * * * the

t axpayer bears the burden of proof with regard to those issues.”
Id.

On the record before us, we find that petitioner failed to
mai nt ai n adequat e books and records and failed to substantiate
properly the item zed deductions and the rental real estate |oss
that he is claimng for 2006. See sec. 1.6662-3(b)(1), Incone
Tax Regs. Moreover, except for the relatively small anmount of
item zed deductions that respondent concedes for petitioner’s
t axabl e year 2006,° we have sustai ned respondent’s determ nations
to disallow those cl aimed deductions and that clainmed |loss. On
the record before us, we find that respondent has carried respon-
dent’s burden of production with respect to the accuracy-rel ated
penal ty under section 6662(a) that respondent determ ned for

petitioner’s taxable year 2006.

°See supra note 7.
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On the record before us, we find that petitioner has failed
to carry his burden of showi ng that he was not negligent and did
not disregard rules or regulations, or otherwise did what a
reasonabl e person would do, wth respect to the underpaynent for
hi s taxabl e year 2006.

On the record before us, we further find that petitioner has
failed to carry his burden of showi ng that there was reasonabl e
cause for, and that he acted in good faith with respect to, the
under paynment for his taxable year 2006

Based upon our exam nation of the entire record before us,
we find that petitioner has failed to carry his burden of estab-
lishing that he is not liable for his taxable year 2006 for the
accuracy-rel ated penalty under section 6662(a).

We have considered all of petitioner’s contentions and
argunments that are not discussed herein, and we find themto be
wi thout nmerit, irrelevant, and/or noot.

To reflect the foregoing and the concessi ons of

respondent , 19

Deci sion will be entered under

Rul e 155.

0t appears that the iten zed deductions that respondent
concedes, see supra note 7, do not exceed the standard deduction
t hat respondent allowed in the 2006 notice, see supra note 4.
Nonet hel ess, the parties shall determ ne whether that is the case
i n conputations under Rul e 155.



