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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

KROUPA, Judge: Respondent determ ned a $14, 187 defi ci ency,
a $2,837 addition to tax for failure to file a return tinmely
under section 6651(a)(1) and a $2,837 accuracy-rel ated penalty

under section 6662(a) with respect to petitioner’s Federal incone
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tax for 2006.! After concessions, the sole issue before this
Court is whether the paynments petitioner received from Cardina
Heal t h Technol ogies, LLC (Cardinal Health) in 2006 constituted
ordinary incone or long-termcapital gain.? W hold the paynents
shoul d be treated as ordi nary incone.
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

The stipulation of facts and the stipulation of settled issues
and their acconpanying exhibits are incorporated by this
reference. Petitioner resided in Pollock Pines, California at
the tinme he filed the petition.

Petitioner invented a nethod and apparatus for transferring
fluid froma vial into a syringe w thout using a needle
(needl el ess syringe). The needl el ess syringe made it possible to
fill a medical syringe w thout exposing the liquid contents to
ai rborne contamnants. Petitioner applied for and received four
patents with the United States Patent and Trademark O fice (PTO
for the needl el ess syringe (needl el ess syringe patents).

In March 2004 petitioner assigned his entire right, title

and interest in and to all needl el ess syringe patents to Cardi nal

IAIl section references are to the Internal Revenue Code in
effect for 2006, and all Rule references are to the Tax Court
Rul es of Practice and Procedure, unless otherw se indicated.

2Petitioner concedes liability for the deficiency, addition
to tax for failure to file a return tinely and accuracy-rel ated
penal ty.
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Heal t h, a pharmaceuti cal manufacturing and packagi ng busi ness,
for “$1 and for other good and val uabl e consideration.” The
assi gnnent agreenent did not define “other good and val uabl e
consi deration” or provide for any other conpensation or paynent.
Instead, it stated that petitioner’s “receipt of * * * [the $1
and ot her good and val uabl e consideration] is hereby
acknow edged.”® The parties recorded and filed the assignnment
agreenent with the PTO in July 2005.

Three nonths after signing the assignnent agreenent,
petitioner entered into a sales representative agreenent
(representative agreenent) with Cardinal Health. The
representative agreenent stated that petitioner woul d devote
approximately forty hours per week for two years performng
services as an i ndependent contractor for Cardinal Health. Al
petitioner’s services related solely to Cardinal Health's Smart
Anmp Products. The representative agreenent did not define “Smart
Amp Products.” It stated, however, that petitioner had
“extensi ve knowl edge and experience” regardi ng such products.
Petitioner agreed to use his “best efforts” to perform al

normal , routine services of a sales representative and train

3Petitioner’s counsel stated at trial that Cardinal Health
paid petitioner an up-front lunp sum The assi gnnent agreenment
does not reference a |unp sum paynent, however, and petitioner
failed to present evidence regarding any such paynent.
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Cardi nal Health personnel on the use of Smart Anp Products.* The
representative agreenent enunerated several services petitioner
woul d perform i ncluding devel oping a strategy for generating
sales for Smart Anp Products and establishing business
rel ati onships with potential custoners. Cardinal Health agreed
to pay petitioner $7,500 per nonth, which represented “ful
consideration for the services * * * [petitioner] * * *
rendered.” The representative agreenent contained an “Entire
Agreenent” clause stating that “the [representative] [a]greenent
constitutes the entire agreenent between the parties” relating to
petitioner’s services and Cardinal Health' s paynents, and the
parti es have no other agreenents relating to the representative
agreenent’s subject matter. The representative agreenent stated
that petitioner would begin providing services to Cardinal Health
in May 2004, even though the agreenment was not signed until June
2004, and the parties treated June as the start of the 2-year
contract.

Petitioner received the final five nonthly checks from

Cardinal Health totaling $37,500 in 2006.°> Petitioner failed to

“Petitioner’s counsel at trial stated that petitioner never
performed the services described in the representative agreenent.
Petitioner presented no evidence, however, to suggest the parties
failed to abide by the representative agreenent, and this Court
wi |l not accept counsel’s bald assertion as fact. See, e.g.
Smith v. Conm ssioner, T.C Meno. 2001-313.

SPetitioner reported the paynents he received from Cardi nal
(continued. . .)



- 5 -
report the paynents and failed to file a tinely Federal incone
tax return for 2006.° Respondent exam ned petitioner’s Federal
incone tax return for 2006 and issued petitioner the deficiency
noti ce.

Petitioner tinely filed a petition with this Court. The
parties filed a stipulation of settled issues in which petitioner
adm tted that he received $37,500 from Cardinal Health in 2006.
Petitioner challenges only the characterization of the unreported
i ncone.

OPI NI ON

We are asked to decide whether the paynents petitioner
received from Cardinal Health constitute ordinary inconme or |ong-
termcapital gain. Petitioner clains that the paynents he
received in 2006 were fromthe sale of the needl el ess syringe
patents and shoul d therefore be characterized as |ong-term
capital gain. Respondent argues that the paynents received
constitute ordinary inconme fromthe performance of sal es and

training services described in the representative agreenent. W

5(...continued)
Health in 2004 and 2005 on tinely filed Federal inconme tax
returns. Those years are not at issue nor are they binding. See
Auto. Cub of Mch. v. Conm ssioner, 353 U. S. 180, 183-184
(1957); Demrjian v. Comm ssioner, 457 F.2d 1, 6-7 (3d CGr
1972), affg. 54 T.C. 1691 (1970).

SPetitioner filed his Federal incone tax return for 2006
nmore than three nonths after the filing deadline.
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shal |l consider the parties’ argunents after first addressing the
burden of proof.

The Comm ssioner’s determ nations are generally presuned
correct, and the taxpayer bears the burden of proving otherw se.
Rul e 142(a). Section 7491(a) shifts the burden of proof to the
Comm ssioner in certain situations. Petitioner does not argue
that the burden of proof shifts to respondent under section
7491(a) and has not shown that the threshold requirenents of

section 7491(a) were net. See Hi gbee v. Conm ssioner, 116 T.C.

438, 442-443 (2001). Accordingly, petitioner bears the burden of
establishing that the paynents he received from Cardinal Health
constitute long-termcapital gain, not ordinary incone.

Cenerally, inconme a patent hol der receives fromthe transfer
of substantially all rights to a patent shall be treated as | ong-
termcapital gain. Sec. 1235(a). The parties agree that
petitioner transferred all of his rights in the needl el ess
syringe patents to Cardinal Health and that any incone petitioner
received for the transfer of the patents constitutes |ong-term
capital gain. The parties differ on whether the paynents
petitioner received in 2006 were for the needl el ess syringe
patents or for tangential sales and training services.

A patent transferor may render ancillary and subsidiary
services in connection with the sale and transfer of a patent

w thout affecting the capital nature of the total sale proceeds.
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See Ruge v. Conm ssioner, 26 T.C. 138 (1956); Gable v.

Comm ssioner, T.C Meno. 1974-312. Ancillary and subsidiary

services include providing the transferee with techni cal
know edge and consulting services that are an integral part of

the patent transfer. See Ruge v. Conm ssioner, supra;, Gable v.

Conm ssi oner, supra. A patent transferor will be deened to have

received ordinary inconme, however, when the transferor receives

conpensation for services that are unrelated or tangential to the

patent transfer. Gable v. Conmm ssioner, supra. Petitioner
contends that the services provided for in the representative
agreenent were incidental and subsidiary to the sale and transfer
of the needl el ess syringe patents. W disagree.

We first nust determ ne whether the services rendered were
in connection with the transfer of the needl el ess syringe
patents. Petitioner transferred the needl el ess syringe patents
to Cardinal Health in the assignnent agreenent. Petitioner
acknow edged in the assignnent agreenent that he had received
full consideration for the needl el ess syringe patents. The
assi gnnent agreenent did not refer to any additional
consideration or any future agreenent that the parties would
enter or any other agreenent regarding the transfer of the
patents.

Petitioner and Cardinal Health entered into the

representative agreenment nore than three nonths later. The
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representative agreenent did not refer to any transferred patents
or previous agreenents. Rather, the representative agreenent
dealt only with petitioner’s services as a sales representative
and enpl oyee trainer for Cardinal Health’s Smart Anp Products.
Cardi nal Health paid petitioner under the representative
agreenent for “full consideration for services rendered.”
Moreover, the “Entire Agreenent” clause stated that the
representative agreenent constituted the entire agreenent between
the parties related to petitioner’s performance of services and
that the parties had no other agreenents affecting petitioner’s
per f or mance of services.

Petitioner argues that the Smart Anp Products are synonynous
with the needl el ess syringe patents and that any services
performed were connected to the sale of the patents. Neither
agreenent between petitioner and Cardi nal Health nakes this
conparison, however, and petitioner has failed to provide the
Court with any docunents or other evidence to support this
contention. Moreover, petitioner failed to testify or present
any ot her evidence that would show that he and Cardinal Health
i ntended the service paynments to be in exchange for the patents.
Absent evidence to the contrary, we find that petitioner assigned
hi s needl el ess syringe patents in the assignnent agreenent and
the services performed under the representative agreenent were

not in connection with the transfer of any patent.
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Moreover, we find that services petitioner perfornmed under
the representative agreenent were not ancillary and subsidiary to
the sale of the patents. Petitioner agreed to work forty hours
per week for two years as a sales representative for Cardina

Health's Smart Anp Products. Cf. Ruge v. Conm Sssioner, supra

(patent transferor agreed to provide consulting services
affecting the operations of transferor’s patented invention not
to exceed 60 days per year). W recognize that Cardinal Health
may have hired petitioner because of his extensive know edge and
experience. W note, however, that his job duties consisted
primarily of generating sales as opposed to providing Cardinal
Health with technical know edge about Smart Anp Products. Cf

Gable v. Conm ssioner, supra (patent transferor’s duties included

devel opi ng and researching technical information on the patented
invention). Moreover, petitioner agreed to use his “best
efforts” to performthe enunerated sales and training duties.
The Court has held that inconme received under simlar “best
efforts” provisions constitutes ordinary incone. See Ruge V.

Commi ssioner, supra; see also Kinble dass Co. v. Conmm ssioner, 9

T.C. 183 (1947).

We find that petitioner has not presented evidence to show
that the services he performed were ancillary and subsidiary to
the transfer of the patents. Petitioner has the burden of proof,

and he has failed to neet his burden. W find that the paynents
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petitioner received from Cardinal Health in 2006 were for
services perfornmed, as stated in the representative agreenent,
and not for the sale of the patents. Accordingly, we hold that
petitioner received the $37,500 as ordinary inconme from Cardinal
Heal th in 2006.

We have considered all argunents nmade in reaching our
decision, and, to the extent not nentioned, we conclude that they
are noot, irrelevant, or without nerit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




