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VEMORANDUM OPI NI ON

MARVEL, Judge: Respondent determ ned a $323, 005 defi ci ency
in petitioner’s 2001 Federal inconme tax. Petitioner filed a
tinmely petition contesting respondent’s determ nation.

The issues for decision are whether respondent issued a

tinmely and valid 2001 notice of deficiency, and if so, whether
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respondent erred by denying petitioner’s request to participate
in a settlenment initiative offered by respondent.

Backgr ound

The parties submtted this case fully stipulated pursuant to
Rule 122.' W incorporate the stipulations of facts into our
findings by this reference. Petitioner resided in Illinois when
the petition was filed.?

This case relates to a so-called Son-of-BG0OSS transaction
that occurred in 2000. Petitioner was the sol e sharehol der of GF
Gateway I nvestors, Inc. (G-G Investors), an S corporation, and
the sole nmenber of GF Gateway I|nvestnents, L.L.C (GG
| nvestments).® On Cctober 27, 2000, GFG Investors and GFG
| nvestnents forned a partnership, Gateway |nvestnent Partners
(Gateway). GFG Investors owned 1 percent of Gateway, and GG
| nvest nents owned 99 percent. GFG Investors, GG | nvestnents,
and Gateway were forned solely to engage in the Son-of-BG0OSS

transacti on.

IAIl Rule references are to the Tax Court Rules of Practice
and Procedure, and all section references are to the Internal
Revenue Code, unl ess ot herw se indi cated.

2Al t hough the parties stipulated that petitioner resided in
Fl orida when he filed the petition, the petition shows that he
resided in Illinois.

SBoth entities were forned on COct. 27, 2000.
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On Novenber 21, 2000, GFG Investnents sold two foreign
currency options (short options) to Deutsche Bank for $4, 950, 000
and purchased two foreign currency options (long options) from
Deut sche Bank for $5 million. On Novenber 22, 2000, GFG
| nvest nents contributed the short and | ong options to Gateway.
On Decenber 7, 2000, Gateway purchased foreign currency for
$20, 000. On Decenber 13, 2000, the short and | ong options
termnated. On Decenber 21, 2000, several transactions occurred:
(1) GFG Investnents transferred its interest in Gateway to GFG
I nvestors; (2) Gateway transferred the foreign currency to GFG
I nvestors; and (3) Gateway was dissolved. On Decenber 22, 2000,
GFG I nvestors sold the foreign currency for $20,573.

On June 26, 2001, GFG Investors filed a 2000 Form 1120S,
U.S. Incone Tax Return for an S Corporation, reporting a
$4,999, 427 loss resulting fromthe foreign currency sale. On
June 28, 2001, Gateway filed a Form 1065, U S. Return of
Partnership I ncome, for the period October 27 to Decenber 21
2000, reporting $5,020,000 of distributions of property other
t han noney. On COctober 22, 2001, petitioner filed his 2000 Form
1040, U.S. Individual Inconme Tax Return (2000 return), reporting
a net operating |oss of $4,146,903 resulting fromthe foreign
currency loss. Petitioner reported the $4,999, 427 foreign
currency loss from G-G I nvestors on a Form 4797, Sal es of

Busi ness Property, attached to his 2000 return. On August 12,
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2002, petitioner filed his 2001 Form 1040 (2001 return) reporting
a %4, 146, 903 net operating | oss carryover from 2000. On
Cct ober 20, 2003, petitioner filed his 2002 Form 1040 reporting a
$3, 249, 455 net operating | oss carryover from 2000.

On June 22, 2004, respondent received frompetitioner a Form
13582, Notice of Election to Participate in Announcenment 2004-46
Settlenment Initiative (settlement initiative notice). On
June 28, 2004, pursuant to the unified audit and litigation
provi sions of the Tax Equity and Fi scal Responsibility Act of
1982 (TEFRA), Pub. L. 97-248, sec. 402(a), 96 Stat. 648,
respondent issued a notice of final partnership admnistrative
adj ustnmrent (FPAA) with respect to Gateway’ s taxable year ending
Decenber 21, 2000. Respondent determ ned, anong ot her things,
that Gateway was a sham | acked econom c substance, or was forned
or availed of in connection with a transaction a princi pal
pur pose of which was to reduce substantially its partners’

Federal tax liability in a nmanner inconsistent wwth the intent of
the I nternal Revenue Code.

On Cct ober 19, 2004, after several nonths of negotiations
bet ween respondent and petitioner’s counsel regarding the
settlenment initiative notice, respondent denied petitioner’s
request to participate in the settlenent initiative. On
Decenber 1, 2004, pursuant to the FPAA petitioner filed a

petition at docket No. 23002-04 (the partnership-Ievel
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proceedi ng). After respondent noved to dism ss the partnership-
| evel proceeding for lack of jurisdiction on the ground that the
petition was not filed by a proper party* and after the Court
gave petitioner an opportunity to object, on May 10, 2005, the
Court issued an order of dismssal for |lack of jurisdiction.
Petitioner did not appeal.

On August 10, 2005, respondent issued petitioner a notice of
deficiency for 2001 (2001 notice) disallow ng, anong other
deductions, the net operating | oss carryover from 2000.5
Respondent al so disall owed $3,889 of deductions reported on
petitioner’s 2001 Schedule A Iteni zed Deductions,® relating to
| egal , accounting, consulting, and advisory fees and Gateway’s
tax preparation fees; $227 of deductions reported on his 2001
Schedule C, Profit or Loss From Business, relating to G-G

| nvestnents for taxes and |icenses and | egal and professional

“The petition in the partnership-1level proceeding was filed
in the nane of “Gary Fears, Partner Gateway |nvestnent Partners
and Gary R Fears, Sol e Sharehol der of GF Gateway | nvestors,

I nc.”

SOn Nov. 18, 2005, respondent issued petitioner a notice of
deficiency for 2000 and 2002. Petitioner did not petition the
Court wth respect to that notice.

®*Respondent made an overall adjustnment to petitioner’s
item zed deductions of $70,483 reflecting the $3,889 disall owed
deduction and the sec. 67 and 68 limtations on item zed
deductions. Respondent al so adjusted the personal exenption that
petitioner claimed on his 2001 return because of the adjustnents
to his taxable incone.
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fees; and a $156, 192 fl owt hrough deduction from G-G | nvestors for
| egal , accounting, consulting, and advisory fees.

Petitioner tinely petitioned this Court. On January 12,
2007, respondent filed a notion to dismss for |ack of
jurisdiction and to strike with respect to the penalties
determned in the 2001 notice, and on February 12, 2007,
petitioner filed an objection to respondent’s notion. W issued

an Qpinion in Fears v. Comm ssioner, 129 T.C. 8 (2007), granting

respondent’s notion.

Di scussi on

2001 Return

The parties stipulated that petitioner’s 2001 return was
filed on August 12, 2002. However, petitioner contends in one
part of his brief that the 2001 return was filed on July 31,
2002, and in another part of his brief that it was filed on
July 15, 2002.

CGenerally, a Federal incone tax return filed before the | ast
day prescribed by |law or by regul ati ons pronul gated pursuant to
law for the filing thereof is considered filed on such | ast day.
Sec. 6501(b)(1). However, a return received by the Comm ssioner
bef ore an extended due date is considered filed on the date

recei ved. First Charter Fin. Corp. v. United States, 669 F.2d

1342, 1346 (9th Gr. 1982); sec. 301.6501(b)-1(a), Proced. &

Adm n. Regs. A return nmailed on or before the due date and
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recei ved by the Conm ssioner after the due date is considered
filed on the date of the postmark nade by the U. S. Postal Service
(mail box rule). Sec. 7502(a) and (b). The mail box rul e does not
apply where a return is received by the Comm ssioner before the
return’s due date. See secs. 7502(a), 6501(b)(1).

Petitioner’s return preparer signed and dated petitioner’s
2001 return on July 31, 2002, and the U S. Postal Service
post marked the return on August 8, 2002. Respondent stanped the
2001 return: *“RECElIVED Aug. 12, 2002 ATSC I RS #0027”, and we
find that respondent received petitioner’s 2001 return on that
date. Because respondent received petitioner’s 2001 return on
August 12, 2002, before the extended due date, the mail box rule
does not apply. Consequently, petitioner’s 2001 return is
considered filed on August 12, 2002, the date respondent received
it.

1. 2001 Notice

Petitioner argues that the period of Iimtations on
assessnments under section 6501 had expired before respondent
i ssued the 2001 notice and that the period for assessnment under
section 6229 does not apply. Section 6501(a) generally requires
that the Conm ssioner assess inconme tax wthin 3 years after the
t axpayer files a return. The mailing of a notice of deficiency
to the taxpayer suspends the period of assessnment during the

period in which the Secretary is prohibited from maki ng the
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assessnment or fromcollecting by levy or a proceeding in court
(and, if a proceeding is commenced in the Court, until the
deci sion of the Court becones final) and for 60 days thereafter.
Sec. 6503(a)(1).

Petitioner filed his 2001 return on August 12, 2002. Under
section 6501(a) respondent had until August 12, 2005, to issue a
notice of deficiency. Respondent nailed the 2001 notice on
August 10, 2005, before the period of Iimtations for making an
assessnment woul d have expired under section 6501(a).

Consequently, the 2001 notice was tinmely.’

Petitioner further contends that respondent’s grounds for
di sall ow ng the 2001 net operating | oss carryover were arbitrary
and false. Specifically, petitioner argues that because
respondent had not disallowed the 2000 net operating |oss and had

not assessed a deficiency in tax for 2000, the year in which the

'Because we hold that the 2001 notice was tinmely under sec.
6501(a), we need not decide whether sec. 6229 applies or whether
the 2001 notice was tinely under sec. 6229. Sec. 6229(a), which
applies to TEFRA proceedi ngs, provides that the Conmm ssioner may
assess incone tax with respect to any person which is
attributable to any partnership or affected itemfor a
partnership taxable year within 3 years after the later of the
date the partnership filed its return or the due date of the
partnership return. |If an FPAA is properly issued, sec. 6229(d)
suspends the period of assessnent in sec. 6229(a) for the period
during which a petition may be filed wwth the Court (and if a
petition is filed, until the decision of the Court becones final)
and for 1 year thereafter. Sec. 6229 operates to extend the
general period of Iimtations for issuing notices of deficiency
and nmaki ng assessnents under sec. 6501 in TEFRA proceedi ngs. See
Rhone- Poul enc Surfactants & Specialties, L.P. v. Conm Ssioner,
114 T.C. 533, 542-543 (2000).
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net operating |loss originated, respondent inproperly disallowed

t he 2001 net operating | oss carryover. Petitioner’s argunent is
m spl aced. Respondent is not required to disallow the net
operating loss in 2000 before he disallows the net operating | oss

carryover in 2001. See sec. 6214(b); Calunet Indus., Inc. v.

Comm ssioner, 95 T.C. 257, 276-277 (1990) (the Conm ssioner “is

not barred from assessing a deficiency for an open year where his
determ nati on does not concern additional assessnents for a
barred year, but only review of a conputation froma barred year
for the purpose of correctly determning the tax liability for an
open year”).

Mor eover, under the TEFRA provisions the tax treatnent of
partnership itens is decided at the partnership level. Sec.

6231(a)(3); Boyd v. Conmm ssioner, 101 T.C 365, 369 (1993).

Partnership itens include, for exanple, the partnership aggregate
and each partner’s share of the itens of incone, gain, |oss,
deduction, or credit of the partnership. Sec. 301.6231(a)(3)-
1(a)(1)(i), Proced. & Admin. Regs. Affected itens are itens
affected by the treatnent of partnership itens. Sec. 6231(a)(5).
The 2000 net operating | oss and the 2001 net operating |oss
carryover are affected itens because their existence or amount is
dependent on determ nations made in the partnership-I|evel

proceeding. See, e.g., Maxwell v. Conm ssioner, 87 T.C. 783,

790-791 (1986). After the Court’s order of dismssal in the
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partnership-1evel proceeding became final, respondent
appropriately issued the 2001 notice disallowi ng the net
operating | oss carryover in accordance wth the determ nations
made in the partnership-level proceeding. Therefore, we concl ude
t hat respondent did not disallow the 2001 net operating | oss
carryover on arbitrary or fal se grounds.

[11. OGher Disall owed Deductions

Petitioner alleges in his petition that respondent
di sal l owed certain item zed and busi ness deductions w thout
requesting and auditing petitioner’s records. However,
petitioner presented no evidence with respect to the item zed or
busi ness deductions he clained,® nor did he dispute these
adjustnents in his brief.

Deductions are strictly a matter of |egislative grace, and
petitioner nmust show that his deductions are allowed by the

I nternal Revenue Code. See Rule 142(a); New Colonial Ice Co. v.

Hel vering, 292 U. S. 435, 440 (1934). Petitioner nust also keep
sufficient records to substantiate any deducti ons ot herw se

all owed by the Internal Revenue Code. See sec. 6001; sec.

1. 6001-1(a), Income Tax Regs. Further, the failure to produce

evi dence in support of an issue of fact as to which a party has

8Al t hough petitioner introduced into evidence an invoice
fromJenkens & G lchrist, a professional corporation, dated
Mar. 13, 2001, for professional service fees of $150,000, the
i nvoi ce did not substantiate any paynent for any professional
servi ces.
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t he burden of proof and which has not been conceded by such
party’ s adversary may be a ground for deciding the issue against
that party. Rule 149(b). Petitioner had the burden of proving
his entitlenment to the deductions he clained, see Rule 142(a),
and petitioner failed to substantiate those deductions.® W
sustain respondent’s determ nati on.

| V. Settlenent |lnitiative

Petitioner argues that if we conclude the 2001 notice was
tinmely and valid, he is entitled to the terns in the Son-of-BGCSS
settlenment initiative under Announcenent 2004-46, 2004-1 C.B
964. The announcenent was issued to offer taxpayers who have
invested in the Son-of -BOSS tax shelter an opportunity to resolve
their tax liabilities under a settlement initiative and avoid
l[itigation. 1d. The announcenent states that the “Denial of a
taxpayer’s request to participate in this initiative is not
subject to judicial review” [d. sec. 4(d)(1), 2004-2 C. B. at
965.

This Court is a court of limted jurisdiction, and it may
exercise its jurisdiction only to the extent authorized by

Congress. Sec. 7442; Moore v. Comm ssioner, 114 T.C 171, 175

(2000); Naftel v. Conm ssioner, 85 T.C. 527, 529 (1985).

Petitioner has not cited and we have not found any authority that

°Petitioner does not contend that sec. 7491 applies to this
case, and he has not produced evidence to show he satisfied the
requi renents of sec. 7491(a).



- 12 -

woul d permit us to review respondent’s denial of a request to
settle a case under a settlenent initiative. Moreover, we
generally “wll not | ook behind a deficiency notice to exam ne
the evidence used or the propriety of * * * [the Comm ssioner’s]
notives or of the admnistrative policy or procedure involved in

maki ng his determ nations.” Geenberg s Express, Inc. v.

Comm ssioner, 62 T.C. 324, 327 (1974). Therefore, we shall not

review respondent’s denial of petitioner’s request to participate
in the settlenent initiative.

To reflect the foregoing,

Deci sion will be entered

for respondent.




