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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

COHEN, Judge: Respondent determ ned a deficiency of $1, 387
in petitioner’s 2006 Federal income tax. The issue for decision
is whether petitioner was an i ndependent contractor or a common
| aw enpl oyee. Unless otherwi se indicated, all section references

are to the Internal Revenue Code in effect for the year in issue.
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FI NDI NGS OF FACT

Sonme of the facts have been stipulated, and the stipul ated
facts are incorporated in our findings by this reference.
Petitioner resided in South Carolina at the tine that he filed
his petition.

From 2002 to 2009, petitioner was an accountant perform ng
field auditing services for Wn Langer & Associates, Inc., of the
Carolinas (Langer), a conpany engaged in the business of
i nsurance prem um audits and inspections. On Decenber 18, 2002,
he provided to Langer a conpleted Form W4, Enployee’s
Wt hhol ding Al |l owance Certificate. On Decenber 20, 2002, he
si gned an acknow edgnment statenent that was part of a Langer
enpl oyee job description. The job description set forth
requi renents for, anong other things: Tinme limts on the
performance of services for Langer’s custoners; subm ssion of
conpl eted work to Langer’s office “a mninmum of three tines
weekl y”; quality specifications; control by Langer over custoner
charges; comunication with the Langer office; progress reports;
subm ssion of weekly itineraries; closing out cases; pay, based
on billable hours, to be increased or decreased based on the
enpl oyee’ s “overall job performance”; reinbursenment of expenses

and an expl anation that enpl oyees woul d recei ve separate checks
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for taxable pay and non-taxabl e rei nbursenents; and enpl oyee
benefits. The “Description of Job” concluded with the foll ow ng
st at ement :
Enpl oyees are sent cases to be conpleted and these
cases are to be conpleted and returned to the office

within the time restraints, with the quality and tine

charges as shown in the above paragraphs. Federal,

State, County and City taxes will be deducted fromthe

enpl oyee pay as determ ned by the state in which they

are dom ci | ed.
| medi ately beneath the concl uding job description, the
acknow edgnent statenent petitioner executed stated: “I have
fully read and understand the expectations of this Conpany in
regard to ny job description and agree to follow these guidelines
as established by Langer & Associates, Inc.”

During 2006, Langer paid petitioner $29,615 in wages and
wi t hhel d $1,915 for Federal incone tax, $1,836.13 for Soci al
Security tax, and $429.42 for Medicare tax. Langer reinbursed
petitioner $6,764 for expenses.

On his 2006 Form 1040, U.S. Individual Incone Tax Return,
petitioner reported $30, 155 of gross receipts and $19, 739. 01 of
net profits on Schedule C, Profit or Loss From Busi ness. The
gross receipts included the wages received from Langer.
Petitioner deducted car and truck expenses, office expenses,
travel and neal s expenses, and expenses for busi ness use of his

honme in arriving at net profit. He reported $76.30 in self-

enpl oynment tax and attached an explanatory statenent as foll ows:
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To The Reviewer of My Tax Return:

| claimthat only part of ny self-enploynent
incone is subject to the Sel f-Enploynent tax. the
basis of my claimis as foll ows:

Sone of ny self-enploynent incone satisfies the
first paragraph, of the Internal Revenue Service 2006
I nstructions for Schedul e SE, Self-Enploynent Tax
docunent, under the section “Income and Losses Not
I ncl uded in Net Earnings From Sel f-Enpl oynent”, which
reads; “Salaries, fees, etc., subject to social
security or Medicare tax that you received for
perform ng services...”.

One of ny clients deducted fully-matched soci al
security and Medicare tax, fromthe paynents for ny
services. The W2 formattached to ny form 1040 in
this return, attests to this claim M Schedule SE
conputes the self enploynent tax on all other self
enpl oynent i ncone.

In the notice of deficiency, the expenses clainmed on
Schedule C were disallowed, with the foll ow ng expl anati on:
SCHEDULE C OR SCHEDULE C- EZ EXPENSES USED TO REDUCE | NCOVE

Only statutory enpl oyee i ncone can be offset by
expenses reported on Schedule C, Profit or Loss From
Busi ness, or Schedule C-EZ. Since your enployer did
not indicate on Form W2, Wage and Tax Statenent, that
you were a statutory enpl oyee, we can not allow the
expenses used to offset that inconme on Schedule C or
Schedul e C EZ.

If this is incorrect, please send us a statenent
fromyour enployer(s) verifying that you are a
statutory enpl oyee.

| f you are not a statutory enpl oyee, you mnust
i nclude the incone as wages on your tax return.
Al | owabl e rel at ed expenses on Form 2106, Enpl oyee
Busi ness Expenses, can be clained as an item zed
deducti on on Schedul e A
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OPI NI ON

An individual perform ng services as an enpl oyee may deduct
expenses incurred in the performance of services as an enpl oyee
as m scell aneous item zed deductions on Schedule A Item zed
Deductions, to the extent the expenses exceed 2 percent of the
taxpayer’s adjusted gross incone. Secs. 62(a)(2), 63(a), (d),
67(a) and (b), 162(a). Item zed deductions may be |imted under
section 68 and may have alternative mninmumtax inplications
under section 56(b) (1) (A (i).

An individual who perforns services as an i ndependent
contractor is entitled to deduct expenses incurred in the
per formance of services on Schedule C and is not subject to
[imtations inposed on mscell aneous item zed deductions. A
statutory enpl oyee under section 3121(d)(3)(D) is not an enpl oyee
for purposes of section 62 and may deduct business expenses on

Schedul e C. See Rosenann v. Conmmi ssioner, T.C Mno. 2009-185;

Rev. Rul. 90-93, 1990-2 C.B. 33. Petitioner does not claimthat
he is a statutory enpl oyee, and, in any event, our determ nation
of status would be the sane under rules applicable to statutory

enpl oyees. See, e.g., Rosato v. Comm ssioner, T.C Meno. 2010-

39.
Petitioner argues that in 2006 he was entitled to deduct
busi ness expenses on Schedul e C because he was an i ndependent

contractor. Respondent contends that petitioner was a common | aw
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enpl oyee in 2006. Neither party has identified any dispute as to
t he expenses petitioner clainmed, and petitioner has not
presented any evi dence of deductions to which he is entitled that
respondent has not all owed.

Under these circunstances, we apply common law rules to

determ ne whether the taxpayer is an enployee. Nationw de Mit.

Ins. Co. v. Darden, 503 U.S. 318, 323-325 (1992); Weber v.

Comm ssioner, 103 T.C. 378, 386 (1994), affd. 60 F.3d 1104 (4th

Cir. 1995). Wether an individual is an enpl oyee nust be
determ ned on the basis of the specific facts and circunstances

i nvol ved. Weber v. Conmi ssioner, 60 F.3d at 1110; Profl. & Exec.

Leasing, Inc. v. Conm ssioner, 89 T.C 225, 232 (1987), affd. 862

F.2d 751 (9th G r. 1988); Sinpson v. Conm ssioner, 64 T.C 974,

984 (1975). Relevant factors include: (1) The degree of control
exercised by the principal; (2) which party invests in the work
facilities used by the worker; (3) the opportunity of the

i ndi vidual for profit or loss; (4) whether the principal can

di scharge the individual; (5 whether the work is part of the
principal's regular business; (6) the permanency of the
relationship; (7) the relationship the parties believed they were
creating; and (8) the provision of enployee benefits. See Wber

V. Conm ssioner, 60 F.3d at 1110, 1114; Ewens & Mller, Inc. v.

Comm ssioner, 117 T.C 263, 270 (2001). W consider all of the

facts and circunstances of each case, and no single factor is
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determ native. Wber v. Comm ssioner, 60 F.3d at 1110; Ewens &

MIller, Inc. v. Conm ssioner, supra at 270.

Al t hough not the exclusive inquiry, the degree of control
exercised by the principal over the worker is the crucial test in
determ ning the nature of a working relationship. See d ackamas

Gastroenterol ogy Associates, P.C. v. Wlls, 538 U S. 440, 448

(2003); Leavell v. Conm ssioner, 104 T.C 140, 149-150 (1995).

To retain the requisite degree of control over a worker, the
princi pal need not direct the worker’s every nove; it is

sufficient if the right to do so exists. Wber v. Conm ssioner,

60 F.3d at 1110; see sec. 31.3401(c)-1(b), Enploynent Tax Regs.
Petitioner signed his job description, acknow edging his
agreenent to follow guidelines established by Langer with respect

totine |imts for cases to be conpleted, frequency of
subm ssions of conpleted work to the office, quality of work,
charges to the customer, conmmunication with Langer, status or
progress reports, subm ssion of itineraries, and closing cases.
Petitioner testified that he was not very good about conplying
with his obligations under the agreenent to conmmunicate with
Langer. Nonethel ess, we concl ude that Langer exercised, or had
the right to exercise, control over petitioner in the performnce
of his services for Langer.

The fact that a worker provides his or her own tools, or

owns a vehicle that is used for work, is indicative of
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i ndependent contractor status. Ewens & MIller, Inc. v.

Conm ssi oner, supra at 271 (citing Breaux & Daigle, Inc. v.

United States, 900 F.2d 49, 53 (5th Gir. 1990)). Additionally,

mai nt enance of a hone office is consistent with i ndependent
contractor status, although alone it does not constitute
sufficient basis for a finding of independent contractor status.

See Colvin v. Conmi ssioner, T.C. Menp. 2007-157, affd. 285 Fed.

Appx. 157 (5th Cr. 2008).
The opportunity for profit or |oss indicates nonenpl oyee

status. Sinpson v. Conm ssioner, supra at 988. Earning an

hourly wage or fixed salary indicates that an enpl oyer-enpl oyee

rel ati onship exists. See Kunpel v. Comm ssioner, T.C. Meno.

2003- 265.

Petitioner testified that he had to provide his own Internet
service and that he worked out of his hone, incurring office
expenses. He acknow edged that he was offered hotel, neal, and
vehicle m | eage rei nbursenent and that he was rei nbursed for sone
trip expenses during 2006. He was paid on an hourly basis, and
his pay was subject to increase or decrease depending on Langer’s
assessnment of his performance. There is no indication that he
had an opportunity for profit or risk of loss fromhis
activities. On balance, none of these factors supports a

conclusion that petitioner was an i ndependent contractor.
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VWere the principal retains the right to di scharge a worker,
it is indicative of an enpl oyer-enpl oyee rel ationship. See

Colvin v. Conmi ssioner, supra. Petitioner testified that the

relati onship could have been term nated at any tine.
Were work is part of the principal’s regular business, it

is indicative of enployee status. See Sinpson v. Conm Ssioner,

supra at 989; Rosemann v. Conm ssioner, T.C Meno. 2009-185.

Petitioner’s auditing services were, so far as the record
reflects, the type of services that Langer’s business provided.
Per manency of a working relationship is indicative of common

| aw enpl oyee status. See Rosenann v. Comm SSioner, supra.

Petitioner worked for Langer 3 years before and 3 years after the
year in issue. The |lengthy working relationship between
petitioner and Langer weighs in favor of petitioner’s being a
common | aw enpl oyee.

Langer obvi ously considered petitioner a common | aw
enpl oyee. The witten agreenent i s unanbi guous in describing the
relationship as that of enployer/enpl oyee, and Langer provi ded
petitioner a Form W2, Wage and Tax Statenent, for 2006 and
w t hhel d Federal and State inconme taxes and Social Security and

Medi care taxes frompetitioner’s pay. See Packard v.

Comm ssioner, 63 T.C. 621, 632 (1975). Petitioner testified that

he did not object to withholding fromhis conpensation and agreed

to Langer’s payroll practices after he was advi sed that Langer’s
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account ant had advi sed enpl oyee treatnent. He acknow edged t hat
“They never changed the enpl oyer-enpl oyee records for ne”, even
t hough he asserted that other auditors were treated as
i ndependent contractors before and after he was hired.
Unfortunately for petitioner, the nost persuasive evidence in
this record is the docunentation, including the job description
that he signed and the tax reporting by Langer. That evidence
| eads to the conclusion that petitioner was an enpl oyee.
Benefits such as health insurance, |ife insurance, and
retirenment plans are typically provided to enpl oyees. Wber v.

Conmi ssioner, 103 T.C at 393-394. Petitioner admts that those

benefits were available to enpl oyees who worked extra hours, but

he denies that he ever received any of those benefits. The

availability of the benefits suggests enpl oyee status, but

whet her or not they were actually paid is not determ native here.
Considering the record and wei ghing the factors, we concl ude

that petitioner was a common | aw enpl oyee of Langer in 2006 and

he was not entitled to claimdeductible expenses on Schedule C

To reflect the foregoing,

Deci sion will be entered

for respondent.




