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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

SW FT, Judge: Respondent determ ned deficiencies,
penalties, and additions to tax with respect to petitioners’

Federal incone taxes for 2002, 2003, and 2004 as foll ows:
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Additions to Tax Penal ti es

Year Defi ci ency Sec. 6651(a) Sec. 6662(a)
2002 $41, 465 $9, 735 $8, 293
2003 42. 771 10, 064 8, 554
2004 54, 959 13, 076 10, 992

The issue for decision is whether petitioners have
substanti ated cl ai med busi ness and entertai nment expenses under
sections 162, 274, and 6001 relating to Leonard Fein's
(petitioner’s) accounting and photographic activities. The trial
of this case was held on Novenber 30 and Decenber 1, 2010, in New
York City.

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code applicable to the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedur e.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found. At
the tine the petition was filed, petitioners resided in New YorKk.

Since the late 1970s petitioner has been a certified public
accountant. From 1993 through nost of 2000, however, petitioner
did not work as an accountant.

In 2000 and through the years in issue petitioner resuned
hi s accounting activity, including the preparation of tax

returns.
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During the years in issue petitioner also engaged in sonme
phot ographic activity. The evidence does not indicate that
petitioner received any training in photography.

Petitioner paid his children what petitioner refers to as
“per dient, allegedly in connection with services they perforned
in petitioner’s accounting activity. These per di em paynents,
however, appear to have been set at anobunts that would allow the
children to benefit fromthe earned incone tax credit, not at
anounts that reflect the value of any services the children
actually perfornmed for petitioner, and the credible evidence does
not establish the nature and extent of any services the children
performed for petitioner.

Petitioner paid little attention to recordkeepi ng and
financial aspects of his accounting and photographic activities.
Docunent ati on petitioner maintained regarding his accounting and
phot ographic activities was di sorgani zed and i nconpl ete.
Petitioner maintained no credible records and no bank accounts
relating to these activities, and petitioner comm ngl ed funds
relating to these activities with funds pertaining to his
personal and famly activities.

During the years in issue petitioner lived in his father’s
house wth between 10 to 18 other famly nmenbers and i ndivi dual s.
O her than petitioner, none of the persons living in this house

owned a car. The car petitioner owned and used in his accounting
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and phot ographic activities was al so used by petitioner and by
other persons living with petitioner for their personal use.

In sone of the office space petitioner apparently rented,
petitioner had no phone lines or Internet connections. The eight
phones that petitioner alleges to have used in his accounting and
phot ographic activities were all registered in the nanes of
petitioner’s wife and children.

During the years in issue petitioner had severe nedi cal
probl ens- - poor eyesight, stomach ail nents, and eating disorders.
In 2004 petitioner traveled to Israel and while there received
medi cal treatnent for his eye probl ens.

Petitioners’ Federal inconme tax returns for 2002, 2003, and
2004 were filed late on February 20, March 3, and March 13, 2006,
respectively, on which returns petitioner reported the foll ow ng
gross incone relating to his accounting and phot ographic
activities:

G oss | ncone

Year Accounti ng Phot ogr aphy Tot al

2002 1$98, 610 $53, 910 $152, 520
2003 100, 220 63, 616 163, 836
2004 124, 200 74,080 198, 280

n connection with petitioners’ 2002 Feder al
i ncone tax return, petitioners and respondent dispute
whi ch copy of the Schedule C, Profit or Loss From
Business, relating to petitioner’s accounting activity
was filed. W use the figures fromthe Schedule C
respondent asserts was fil ed.
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On each of petitioners’ Federal incone tax returns for the
years in issue, petitioner attached two Schedules C, Profit or
Loss From Business, the first relating to petitioner’s accounting
activity and the second relating to his photographic activity.

The tabl e bel ow summari zes for each year in issue the

expenses petitioner clainmed on the Schedul es C as deducti bl e

busi ness expenses relating to petitioner’s accounting and

phot ographi c activities.

Accounti ng--Schedule C1

Year s

Expenses 2002 2003 2004
Depreci ati on $10, 507 $12, 291 $13, 255
Rent 18, 000 19, 600 21, 600
Post age 3,971 4,209 4,672
Tel ephone & I nternet 4,269 4,316 4,520
Per diem 13, 250 13, 960 28, 200
Ofice 5,316 5,762 6, 572
Repai rs & nai nt enance 369 0 0
Suppl i es 1,838 1,974 2,139
Pr of essi onal books 439 463 524
Tax & conputer forns 512 502 624
Conput er tax prograns 7, 669 8,034 7,226
Comput er supplies 4,639 0 0
O her 572 609 1,024
Tol Il s & parking 4,312 4, 609 4,763
Car & truck 7,696 8, 394 8,734
Promotion & gifts 3, 312 3,570 3, 698
Tr avel 0 0 1, 760
Meal s & entertai nnent 1,534 1,718 2,010
Tot al expenses 88, 205 90, 011 111, 321
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Phot ogr aphy- - Schedul e G2

Year s
Expenses 2002 2003 2004

Depreci ati on $7, 888 $11, 460 $14, 136
Post age 1,217 1, 334 1,473
Tel ephone 1, 338 1, 296 1, 489
O fice expense 1, 834 1, 768 1, 636
Repairs & mai nt enance 338 309 256
Suppl i es 1, 743 1,917 1, 873
Printing & devel oping 14, 372 15, 968 20,192
Conput er prograns 6, 597 6, 219 7,618
Comput er supplies 3,487 4,383 3,974
Publ i cati ons 626 734 1, 160
Vi deot apes & di scs 4,312 4, 297 3,974
Research nateri al 2,472 3,874 3,098
Car & truck 3,626 3,917 4,024
Promotion & gifts 1,594 2,016 2,619
Travel 0 0 2,468
Meal s & entertai nnent 874 1,105 1,098

Tot al expenses 52, 318 60, 597 71, 088

On the basis of the above-reported incone and expenses,
petitioners reported on their 2002, 2003, and 2004 Federal incone
tax returns net profit frompetitioner’s accounting and

phot ographic activities as foll ows:

Net Profit
Year Accounti ng Phot ogr aphy Tot al
2002 $10, 405 $1, 592 $11, 997
2003 10, 209 3,019 13, 228
2004 12, 879 2,992 15, 871

On audit respondent disallowed in their entirety the cl ai ned
busi ness expenses relating to petitioner’s accounting and
phot ographic activities reflected on petitioners’ untinely filed
Federal inconme tax returns for 2002, 2003, and 2004, determ ned

the tax deficiencies at issue herein, and inposed on petitioners
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the section 6651(a)(1l) late-filing additions to tax and the
section 6662(a) accuracy-rel ated penalties.

Much of the docunentation petitioner offered at trial
relating to his accounting and photographic activities is
illegible, with dates, prices, and descriptions unreadabl e.
Testinony petitioner gave with regard to his proffered
docunent ati on was general ly vague and i nadequate. Petitioner
testified that bills for expenses relating to his accounting and
phot ographic activities were the responsibility of his w fe--that
he never saw the bills, never paid the bills, and never checked
whet her his wife had paid the bills. Petitioner, however, did
not call his wife, his children, or others to testify at the
trial.

OPI NI ON

Respondent clains that petitioner in 2002, 2003, and 2004
was not engaged in a trade or business of accounting or
phot ography and alternatively that petitioner is not entitled
to the cl ai mred expenses relating thereto for |ack of proper and
adequat e docunentation and substantiation. W address only
respondent’ s | ack of substantiation argunent.

Taxpayers have a responsibility to naintain records

sufficient to determ ne their correct Federal incone tax

l[tability. Sec. 6001; Hi gbee v. Conm ssioner, 116 T.C 438, 440
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(2001). No deduction is allowed for personal, living, or famly

expenses unl ess expressly provided by law. Sec. 262(a).
Deductions are a matter of |egislative grace, and the

t axpayer generally bears the burden of proving he or she is

entitled to the deductions clainmed.! Rule 142(a); New Col oni al

lce Co. v. Comm ssioner, 292 U.S. 435, 440 (1934). Taxpayers

must be able to substantiate both the anmount paid and the purpose

of cl ai mred deducti ons. Hi gbee v. Commi ssi oner, supra at 440.

At trial petitioner did not credibly explain how he
accounted for the inconme received and the expenses incurred in
hi s accounting and photographic activities. Petitioner stated he
gave funds received to his wife and she di d whatever she wanted
wi th them

As noted above, docunentation petitioner offered to
substanti ate cl ai ned expenses relating to his accounting and
phot ographic activities is illegible, sonme of it is blank, and
much of it is not in petitioner’s nane, but rather in the nanes
of petitioner’s wife and children. Mich of the docunentation
that is legible is utterly unclear as to the purpose of the
cl ai mred expense--whet her personal, accounting, or photography--

and no further explanatory evidence is provided.

!Because petitioner has not maintai ned and submtted
adequate records to substantiate his clai ned expenses,
petitioners do not qualify for a shift in the burden of proof
under sec. 7491(a). See sec. 7491(a)(2).
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Petitioner produced no credi ble docunentation with regard to
cl ai med gasol i ne purchases, car repairs expenses, and toll costs.
Docunent ati on petitioner produced in support of car and
truck expenses, gifts and pronotions, neals, entertainnment, and
travel does not neet the recordkeeping requirenents of section
274(d) .

There is no credible evidence that petitioners’ children
wor ked in any neani ngful way for petitioner in either his
accounting or his photographic activities that woul d have
justified the per diem paynments petitioner paid to them

I n support of clainmed depreciation, petitioner offers a |ist
of assets for 2006. This list is insufficient to establish that
petitioner purchased and placed into service the depreciable
assets and that the depreciation anounts petitioner clained
during the years in issue were correct.

Petitioner clains that sonme of the docunentation relating to
hi s accounting and photographic activities was destroyed in a
fire or lost as a result of a conputer crash. Petitioner
subm tted nunmerous general receipts at trial but has provided no
credi bl e evidence that the purpose for those expenses related to
petitioner’s accounting and photographic activities, and
petitioner’s ability to produce nunerous receipts calls into
question petitioner’s allegation that a fire or a conputer crash

occurred that destroyed his records.
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Over the course of the 3 years in issue, petitioner clains
approximately $8,000 in neal and entertai nment expenses. The
diary petitioner offers in support of these expenses, however,

i nadequat el y describes the business relationship between
petitioner, the nanmed client, and any busi ness purpose for the
expenses. See sec. 274(d).

Petitioner clains his 2004 trip to Israel qualifies as a
business trip in his photographic activities. However, no
credi bl e evidence supports that claim rather, it appears
petitioner’s trip to Israel related to needed nedi cal treatnents.

In sunmary, we sustain respondent’s disallowance of all of
t he expenses clained on the Schedules CG1 or C2 on petitioners’
2002, 2003, and 2004 Federal income tax returns.

Respondent has satisfied his burden of production under
section 7491(c), and petitioners have not established any
reasonabl e cause wwth regard to the late filing of petitioners’
2002, 2003, and 2004 Federal income tax returns and the

under paynents associ ated therewith. See Higbee v. Comm ssioner,

supra at 447. The credible evidence does not establish that
petitioner’s (or other famly nenbers’) nedical problens

i ncapacitated petitioner fromfiling tinely and proper Federal
income tax returns for the years in issue. See Wight v.

Commi ssioner, T.C Meno. 1998-224, affd. w thout published

opinion 173 F. 3d 848 (2d Cr. 1999).
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We sustain respondent’s inposition of both the section 6651
late-filing additions to tax and the section 6662(a) accuracy-
related penalties.

To reflect the foregoing,

Deci sion will be entered

for respondent.




