PURSUANT TO INTERNAL REVENUE CODE
SECTION 7463(b),THIS OPINION MAY NOT
BE TREATED AS PRECEDENT FOR ANY
OTHER CASE.




T.C. Summary Opinion 2006-158

UNI TED STATES TAX COURT

XHEVAI R FERKO, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 14088- 05S. Fil ed Septenber 26, 2006.

Xhevair Ferko, pro se.

Carrie L. Kleinjan, for respondent.

RUE, Judge: This case was heard pursuant to section 7463
in effect when the petition was filed. The decision to be
entered i s not reviewabl e by any other court, and this opinion

shoul d not be cited as authority.

1 Unl ess otherwi se indicated, section references are to the
I nternal Revenue Code in effect for the year in issue.
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Respondent determ ned a deficiency of $2,903 in petitioner’s

2004 Federal inconme tax. The issues for decision are: (1)

Whet her petitioner’s proper filing status is head of househol d,

as petitioner contends, or married filing separately, as

respondent contends, and (2) whether petitioner is entitled to

cl aiman earned inconme credit.

Backgr ound

Sone facts have been stipulated and are so found. The
stipulation of facts and the attached exhibits are incorporated
by this reference. Wen the petition was filed, petitioner
resided in Phil adel phia, Pennsyl vani a.

Respondent received petitioner’s 2004 Federal incone tax
return on April 15, 2005. Petitioner reported an earned incone
credit of $2,903, clained two dependents,? and reported his
filing status as single. Respondent mailed to petitioner a
notice of deficiency disallowng the earned inconme credit and
determ ning a deficiency of $2,903. Respondent al so changed
petitioner’s filing status fromsingle to married filing
separately.

Petitioner was legally married to Vera Ferko throughout
2004. At no tinme did petitioner and Ms. Ferko have a | egal

separation. Petitioner, his spouse, and their four children

2 Petitioner clains to care for only two of his four
children that live in the house while his wife cares for the
other two chil dren.



- 3 -
resided in the sanme house on Canbria Street in Philadel phia,
Pennsyl vani a until Novenber 21, 2004, 3 when they noved to
Engl ewood Street in Philadel phia, where they continue to live in
t he sane house. The Canbria Street residence consisted of three
bedroons, one kitchen, a living room a dining room and two
entrances. The Engl ewood Street residence is simlar, but
slightly larger. Both houses are single famly residences.

Di scussi on

1. Head of Household Filing Status

Section 2(b) defines head of household. As relevant here,
section 2(b)(1) provides that an individual shall be considered a
head of a household if such individual is not married at the
cl ose of the taxable year. An individual shall be treated as not
married at the close of the taxable year if such individual is so
treated under the provisions of section 7703(b). Sec. 2(c).

Section 7703(b) provides that an individual who is married
shall not be considered as married if four requirenents are
satisfied: (1) The individual files separately; (2) the
i ndi vidual maintains as his hone a househol d which constitutes
for nore than one-half of the taxable year the principal place of

abode of a child who is the tax dependent of such individual; (3)

3 Petitioner originally testified that the famly noved on
Nov. 21, 2005, but the rest of the record establishes Nov. 21,
2004, as the date they noved. W treat Nov. 21, 2004, as the
date of the nove
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t he individual furnishes over one-half the cost of nmaintaining
such househol d during the taxable year; and (4) for the last 6
nont hs of the taxable year, the individual’s spouse is not a
menber of such househol d.

Petitioner and Ms. Ferko were married throughout the 2004
tax year. Petitioner, his spouse, and their children lived in
t he sane house from January 2004 until they noved on Novenber 21,
2004. After the nove, they all continued to reside together in
t he new residence through the renmai nder of 2004. Petitioner
contends that although he and his wife shared these houses, since
2003 they have lived as if they were separated and mai nt ai ned
separ at e househol ds.

The pivotal issue is whether petitioner and Ms. Ferko were
living apart in separate households. |f they were not |iving
apart in separate househol ds, then section 7703(b) woul d not have
applied and petitioner’s filing status was married filing
separately and not head of househol d.

The concept of “living apart” has been considered by this
and other courts. Cenerally, “living apart” connotes living in

separate residences. Lyddan v. United States, 721 F.2d 873, 876

(2d Gr. 1983); Washington v. Conmm ssioner, 77 T.C 601, 604

(1981). The Court of Appeals for the Eighth Grcuit disagreed
with the general view of “living apart”, finding that such a

determ nation should be made based on the facts and circunstances
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of the case. Sydnes v. Conmmi ssioner, 577 F.2d 60, 62 (8th Gr

1978), affg. in part and revg. and remanding in part 68 T.C. 170
(1977).
The Tax Court has continued to follow the views expressed in

VWashi ngton v. Commi ssioner, supra at 604-605, in which we stated

that “the Court should not be required to delve into the intimte
guestion of whether husband and wife are in fact |iving apart

while residing in the sane house.” See McAdans v. Conmm Ssioner,

118 T.C. 373, 378 (2002); Chiosie v. Comm ssioner, T.C Meno.

2000-117; Dawki ns v. Conm ssioner, T.C. Mnp. 1991-225. I n

relation to sections 2 and 7703, we have held that |iving apart
requi red geographi cal separation and living in separate

resi dences. See McAdans v. Conm ssioner, supra (citing Chiosie

v. Conm ssioner, supra, Hopkins v. Comm ssioner, T.C Meno. 1992-

326) .

In view of the foregoing, we hold that petitioner and his
wife were not living apart in 2004. Accordingly, petitioner is
not considered unmarried pursuant to section 7703(b), and his
filing status is married filing separately.

2. Earned | nconme Credit

Section 32 provides that certain individuals may be entitled
to an earned incone credit if they satisfy certain requirenents.

One of the requirenents is that the taxpayer, if married (wWthin
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t he nmeani ng of section 7703), nust file a joint return with his
or her spouse. Sec. 32(d).
We have al ready found that petitioner was nmarried throughout
2004. Because petitioner failed to file a joint return for 2004,
we hold that he is not entitled to an earned inconme credit

pursuant to section 32. See Chiosie v. Conm ssioner, supra.

To reflect the foregoing,

Deci sion will be entered

for respondent.




