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MVEMORANDUM OPI NI ON

COHEN, Judge: This action was conmenced in response to a
Notice of Determ nation Concerning Collection Action(s) Under
Section 6320 (Lien) of the Internal Revenue Code (notice of
determ nation) with respect to petitioner’s Federal incone tax
liabilities for 2000, 2003, and 2004 and unpaid trust fund

recovery penalties under section 6672 for periods ended June 30,
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2000, Septenber 30, 2000, Decenber 31, 2000, March 31, 2001,

Sept enber 30, 2001, Decenber 31, 2001, and March 31, 2002. The

i ssue for decision is whether the Appeals officer abused his
discretion in rejecting petitioner’s offer-in-conpromse and
sustaining the lien actions. Unless otherw se indicated, al
section references are to the Internal Revenue Code, and all Rule
references are to the Tax Court Rules of Practice and Procedure.

Backgr ound

This case was submtted fully stipulated under Rule 122.
The stipulated facts are incorporated as our findings by this
reference. Petitioner resided in Florida at the tinme that he
filed his petition.

Federal inconme tax liabilities arose because petitioner
failed to pay in full the tax reported on his returns for 2000,
2003, and 2004. Petitioner also failed to pay trust fund
recovery penalties under section 6672 for periods ended June 30,
2000, Septenber 30, 2000, Decenber 31, 2000, March 31, 2001,
Sept enber 30, 2001, Decenber 31, 2001, and March 31, 2002.

On July 12, 2006, the Internal Revenue Service (IRS) sent a
Notice of Federal Tax Lien Filing and Your Right to a Hearing
Under I RC 6320 (notice of Federal tax lien) to petitioner with
respect to his 2003 and 2004 Federal inconme tax liabilities and
all the trust fund recovery penalties at issue. On the sane

date, the IRS sent a separate notice of Federal tax lien to
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petitioner and his spouse with respect to their 2000 Feder al
incone tax liability. The total anount of petitioner’s
outstanding tax liabilities and penalties, reflected by both

noti ces, was $47,228.02 at that time.

Petitioner responded to the notices of Federal tax lien by
submtting a tinely request for an adm nistrative hearing
(section 6330 hearing). In his request petitioner explained that
he had “tried to do a paynent plan” but that the I RS woul d not
accept it because his account was | abel ed “uncol | ectable”. After
recei ving the request, the Appeals Ofice contacted petitioner
about the section 6330 hearing and, in order to consider
alternative collection nethods, requested and received certain
financial information on Form 433-A, Collection Information
Statenent for Wage Earners and Sel f - Enpl oyed | ndi vi dual s, and
Form 433-B, Collection Information Statenent for Businesses.

On February 23, 2007, the Appeals officer conducted a
section 6330 hearing with petitioner by tel ephone. The
underlying tax liabilities were not raised. Petitioner wanted to
pursue a collection alternative by enploying a deferred offer-in-
conprom se of $5,000. The Appeal s officer advised petitioner of
addi tional financial information that would need to be submtted
along with Form 656, O fer in Conprom se. Having revi ewed
petitioner’s living expenses, the Appeals officer cautioned that

sone of these expenses could be cal cul ated, for offer-in-
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conprom se purposes, at allowance anmobunts | ess than what
petitioner clainmed.

On March 8, 2007, the Appeals Ofice received petitioner and
his spouse’s offer-in-conprom se and all other requested
information. Their offer proposed a conpromi se of $4,272 as ful
satisfaction of their liabilities and penalties to be paid over a
2-year period in nmonthly paynments of $178. On their Form 656
petitioner and his spouse did not check any of the provided boxes
stating the | egal grounds on which the conprom se was based.
Because no grounds had been sel ected, the Appeals Ofice
processed their offer-in-conprom se under “Doubt as to
Col lectibility”.

On June 25, 2007, the Appeals Ofice sent to petitioner the
notice of determ nation upon which this case is based. 1In the
notice of determ nation, the Appeals officer determ ned the
reasonabl e collection potential to be $205, 220, on the basis of
the information petitioner provided. The Appeals officer
explained to petitioner how the reasonable collection potenti al
was cal cul ated, including how the anpunts of some of his |iving
expenses were based upon current national and |ocal allowance
schedul es instead of petitioner’s provided figures. Wth respect
to petitioner’s nonthly housing and utilities expense, the

Appeal s of ficer allowed $1,450, on the basis of the |ocal
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standard amount for South Florida of $1,291, which was nmarkedly
| ess than petitioner’s clained amount of $3, 678.

Because the reasonabl e collection potential was
significantly greater than petitioner’s offer-in-conprom se (and
significantly greater than the total tax liabilities and
penal ties), the Appeals officer did not recommend acceptance of
the offer. The notice of determ nation concluded that the
Federal tax lien filings were proper in that they confornmed with
| RS procedures and were no nore intrusive than necessary for the
efficient collection of taxes.

Di scussi on

Nei t her the anount of petitioner’s liability nor the
procedural facts in this case are in dispute. Petitioner
contends that the use of the local standard all owance for his
housing and utilities nonthly expense caused an unrealistic
result in determning his reasonable collection potential.
Utimately, petitioner argues that it was an abuse of discretion
for the Appeals officer to reject his offer-in-conpromse and
sustain the lien.

We have jurisdiction to review the Appeals Ofice
determnation in a section 6330 hearing. Secs. 6320(c),

6330(d)(1); see G nsberg v. Comm ssioner, 130 T.C. __, _ (2008)

(slip. op. at 6-7) (explaining that the Court’s jurisdiction

i ncludes review of all appeals of collection determ nations nade
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after Cctober 16, 2006, including when trust fund recovery
penalties are part of the underlying tax liabilities); Geene-

Thapedi v. Conmm ssioner, 126 T.C. 1, 6 (2006). Reviewis for

abuse of discretion. Mur phy v. Commi ssioner, 125 T.C. 301, 320

(2005), affd. 469 F.3d 27 (1st Gr. 2006);: Speltz v.

Comm ssi oner, 124 T.C 165, 170-171 (2005), affd. 454 F.3d 782

(8th Cr. 2006); Wodral v. Comm ssioner, 112 T.C. 19, 23 (1999).

Section 7122(a) authorizes conprom se of a taxpayer’s
Federal inconme tax liability. *“The decision to entertain, accept
or reject an offer in conpromse is squarely within the
di scretion of the appeals officer and the IRS in general.”

Kindred v. Comm ssioner, 454 F.3d 688, 696 (7th Cr. 2006).

Ceneral ly, where the Appeals officer has followed the I RS
guidelines to ascertain a taxpayer’s reasonable collection
potential and rejected the taxpayer’s collection alternative on

that basis, we have found no abuse of discretion. See Md anahan

v. Conm ssioner, T.C. Menob. 2008-161; Lemann v. Conm SsSioner,

T.C. Meno. 2006-37; Schulman v. Conmi ssioner, T.C Meno. 2002-

129.

Regul ati ons adopted pursuant to section 7122 set forth three
grounds for the conpromse of a liability: (1) Doubt as to
liability, (2) doubt as to collectibility, or (3) pronotion of
effective tax admnistration. Sec. 301.7122-1(b), Proced. &

Adm n. Regs. On a Form 656, the taxpayer selects the | egal
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grounds he or she proposes for conprom se. Petitioner did not
sel ect the grounds for conprom se on his Form 656. The Appeal s
O fice processed his offer-in-conprom se on the grounds of doubt
as to collectibility.

Doubt as to collectibility exists where a taxpayer’s assets
and incone are less than the full anmount of the liability. Sec.
301.7122-1(b)(2), Proced. & Adm n. Regs. A taxpayer’s assets
(the net realizable equity in his assets) and incone (the present
val ue of a taxpayer’s future ability to pay toward the tax debt
as determned by his nonthly income m nus necessary |iving
expenses) are the two primary conponents that nmake up reasonabl e
collection potential (the anmount, which is |l ess than the ful
l[tability, that the IRS could collect through nmeans such as
adm ni strative and judicial collection renedies). See Mirphy v.

Conmi ssi oner, supra at 309; Bergevin v. Conm ssioner, T.C. Meno.

2008-6. Generally a doubt-as-to-collectibility offer anmount nust
equal or exceed the taxpayer’s reasonable collection potential in
order to be considered for acceptance. 1 Adm nistration,

I nt ernal Revenue Manual (CCH), pt. 5.8.1.1.3(3), at 16, 253-16, 254
(Sept. 1, 2005); see also Rev. Proc. 2003-71, sec. 4.02(2), 2003-
2 C.B. 517, 517 (stating that an offer will be considered
acceptable if it reflects the taxpayer’s reasonable collection

potential).
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The Appeals officer determ ned petitioner’s reasonable
collection potential to be $205,220. |If this determnation is
reasonabl e, then petitioner’s reasonable collection potential is
substantially higher than petitioner’s offer of $4,272, and it
was proper for the Appeals officer to find the offer
unacceptable. Simlarly, because the reasonable collection
potential is substantially higher than petitioner’s total tax
liability of approxi mtely $45, 000, doubt as to collectibility
woul d not exist. Therefore, petitioner’s argunents hinge on
whet her the Appeals officer’s determ nation of petitioner’s
reasonabl e collection potential is actually reasonable. See

Mur phy v. Commi ssi oner, supra at 321.

Petitioner contests the use of standard all owances provi ded
by RS guidelines in determning his total nonthly |iving
expenses. Petitioner argues that if his actual housing and
utilities expense was used, his reasonable collection potenti al
woul d be nore in line with economc reality. Section 7122(d)
authorizes the IRS to prescribe guidelines as foll ows:

SEC. 7122(d). Standards for Evaluation of Ofers.--

(1) I'n general.—The Secretary shall prescribe

gui delines for officers and enpl oyees of the Internal

Revenue Service to determ ne whether an offer-in-

conprom se i s adequate and shoul d be accepted to

resol ve a dispute.

(2) Allowances for basic living expenses. --

(A) I'n general.—1n prescribing guidelines
under paragraph (1), the Secretary shall devel op
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and publish schedul es of national and | ocal

al | onances designed to provide that taxpayers
entering into a conprom se have an adequate neans
to provide for basic |living expenses.

(B) Use of schedul es.— The gui del i nes shal
provide that officers and enpl oyees of the
I nt ernal Revenue Service shall determ ne, on the
basis of the facts and circunstances of each
t axpayer, whether the use of the schedul es
publ i shed under subparagraph (A) is appropriate
and shall not use the schedules to the extent such
use would result in the taxpayer not having
adequate neans to provide for basic living
expenses.

Regul ations for doubt as to collectibility cases further
provi de:

A determ nation of doubt as to collectibility wll

include a determnation of ability to pay. * * * To

guide this determ nation [of the anount of the

taxpayer’s basic |iving expenses], guidelines published

by the Secretary on national and |ocal |iving expense

standards will be taken into account. [Sec. 301.7122-

1(c)(2)(i), Proced. & Adm n. Regs.]

Use of the IRS s published national and |ocal allowances as
gui delines for basic |living expenses is an appropriate nmethod to
determ ne a taxpayer’s nonthly expenses. See Speltz v.

Conmi ssi oner, supra at 179; MDonough v. Conm ssioner, T.C. Meno.

2006- 234 (finding no abuse of discretion where the Appeal s
of ficer used the standard all owance instead of the taxpayer’s

actual housing and utilities expense); Hawkins v. Comm Ssioner,

T.C. Meno. 2005-88. The Appeals officer considered and adj usted
the financial information petitioner submtted and determ ned

t hat $1, 450 was sufficient to provide petitioner with the basic
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monthly |iving expense of housing and utilities. The Appeals
of ficer properly applied the provisions of the Code, the
regul ations, and the Internal Revenue Mnual .

Petitioner contends that the housing and utilities allowance
of $1,450 would nake it “al nost inpossible to owmn a famly size
house” in South Florida. However, nothing in the record of this
case shows that the Appeals officer’s determnation was arbitrary
or unreasonable. W therefore conclude that there was no abuse
of discretion in rejecting petitioner’s offer and in sustaining

the liens.

Deci sion will be entered for

r espondent .




