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DEAN, Special Trial Judge: This case was heard pursuant to

t he provisions of section 7463 of the Internal Revenue Code in
effect at the tinme that the petition was filed. Unless otherw se
i ndi cat ed, subsequent section references are to the |Internal
Revenue Code in effect for the year in issue. The decision to be
entered is not reviewable by any other court, and this opinion

shoul d not be cited as authority.
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Respondent determ ned for 1998 a deficiency in petitioners
Federal income tax of $10,338 and an addition to tax under
section 6651(a) (1) of $2,434.50. The issues for decision are:
(1) Whether petitioners are entitled to deductions on Schedul e C,
Profit or Loss From Business, in excess of those all owed by
respondent; and (2) whether petitioners are subject to an
addition to tax under section 6651(a)(1l) for failure to file
tinely their 1998 Federal incone tax return.

Backgr ound

The stipulation of facts and the exhibits received into
evi dence are incorporated herein by reference. Petitioners
resided in Houston, Texas, at the tine the petition was fil ed.
During the year in issue, M. Ferrada was enpl oyed as a
contractor in the aviation industry. Petitioners also operated a
food stand.

1. M. Ferrada's Enpl oynent

In October 1997 petitioners and their son lived in Tucson,
Arizona. At that time, M. Ferrada was hired by d obal Technical
Services (GIS), an Air Force subcontractor, for a position of
indefinite length in Lake Charles, Louisiana. In Decenber 1997
GIS was replaced as a subcontractor by Air Mate. M. Ferrada
continued to work in the sane position for Air Mate. In February
1998 M. Ferrada began working for H -Tec Associates, Inc. (Hi-

Tec). He continued working on the sane project as before but in
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a different departnment. His position also changed fromquality
control to manufacturing engineer. The terns of M. Ferrada's
enpl oynent renai ned open-ended.

At the end of 1997, M. Ferrada noved his wife and son to
Del Rio, Texas. Ms. Ferrada and their son lived rent-free in a
nmobile trailer owed by Ms. Ferrada's parents. M. Ferrada
continued to work in Lake Charles. In Decenber 1998,
anticipating long-termenploynent, M. Ferrada noved his famly
to Lake Charles. He continued to work on the project through
1999.

2. Concessi on St and

In May 1998 petitioners purchased a concession stand for
approximately $4,000. During 1998, petitioners had gross
recei pts of $710 fromthe concession stand which they did not
report on their tax return. They also incurred $2, 315 of
expenses.

Petitioners' Individual | ncone Tax Return for 1998

On April 14, 2000, petitioners jointly filed with the
I nternal Revenue Service a Form 1040, U.S. Individual |ncome Tax
Return, for tax year 1998. Attached to the return was a Schedul e
A, ltem zed Deductions, and a Schedule C. The Schedule C
reported zero business inconme, expenses of $48,612, and a net

| oss of $48, 612.
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Respondent issued a statutory notice of deficiency to
petitioners in which he disallowed certain deductions clained on
the Schedule C for |ack of substantiation. An automatic
conput ati onal adjustment was al so nade to petitioners' clainmed
Schedul e A nedi cal expense deduction due solely to the increase
in adjusted gross inconme and a corresponding increase in the
threshold for the nedical expense deducti on.

Petitioners' Schedul e C Expenses

a. Adverti si ng

M. Ferrada invented a flashlight holder. On their Schedul e
C, petitioners clainmed advertising expenses of $1,500 pertaining
to the flashlight holder. Petitioners did not have any receipts
for the advertising expenses.

b. Car and Truck Expenses

Petitioners deducted car and truck expenses of $6, 037.
Thi s anpbunt conprises $4,685 petitioners paid to purchase a 1987
Saab aut onobil e and $1, 352 they paid for auto repair and
mai nt enance for which they provided receipts. M. Ferrada
purchased the Saab because Ms. Ferrada needed the use of their
Chevy Lum na.

C. | nsur ance

Petitioners deducted insurance expenses of $1, 270.
Petitioners' receipts show that $959 of this amount was paid for

i nsurance on the Saab petitioners purchased as well as the Chevy
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Lumina. It is unclear fromthe record on what the remaining $311
was spent.

d. O fice Expense

Petitioners deducted office expenses of $2,099. Receipts
show t hat they purchased a conmputer on March 28, 1998, for
$1,917. M. Ferrada used it for his enploynent with Hi -Tec but
was not required by H -Tec to purchase it. He also used the
conputer for his flashlight and concession stand activities.

Petitioners also purchased a fax machine in January 1998,
for $144.99. M. Ferrada purchased the fax machine to receive
orders for the concession stand he purchased in May 1998.

e. Rent/ Lease: Vehicles, Mchinery, Equi pnent

Petitioners reported an expense of $11, 180 which they
classified as the rental or |ease of vehicles, machinery, and
equi pnent. Petitioners actually paid the $11,180 for the rental
of an apartnent in Lake Charl es.

f. Repai rs and Mii nt enance

Petitioners deducted $1, 460 for repairs and nai nt enance
whi ch was performed on their vehicles. Petitioners did not
provi de any docunentation of these expenditures.

g. Supplies

Petitioners deducted $11,517 for supplies for their
concession stand. Petitioners did not provide any docunmentation

of these expenditures.



h. Travel

Petitioners deducted $6,980 in travel expenses. M. Ferrada
incurred these expenses when he travel ed between Lake Charl es and
Del Rio. Petitioner also traveled to various sites in Louisiana
for his enploynment. Petitioner did not keep any records
pertaining to his travel.

i Meal s and Entertai nnent

Petitioners reported that they incurred neals and
entertai nnent expenses of $1,790.! M. Ferrada incurred these
expenses while traveling between Lake Charles and Del R o and
while traveling to San Antoni o and Houston, Texas. Several of
the receipts petitioners submtted show children's neals.
| ndeed, one recei pt appears to show a birthday party for
petitioners' son at MDonal d's.

] - Uilities

Petitioners deducted utilities expenses of $4,779. They
provi ded receipts for a paynent to the Del Ri o Gas Conpany, De
Ri o, Texas, of $199, and a paynent to the Central Power and
Light, Del Ri o, Texas, for the account of Mirciano E. Zanora in

t he anmobunt of $278. M. Zanmora is Ms. Ferrada's father.

The $1, 790 reported as being incurred for neals and
entertai nment expenses is one-half of the total anmount reported
by petitioners as being expended for neals and entertai nnment
expenses for taxable year 1998.
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Di scussi on

CGenerally, respondent's determ nations are presuned correct,
and petitioners bear the burden of proving otherw se. Wlch v.
Hel vering, 290 U. S. 111, 115 (1933). Moreover, deductions are a
matter of |legislative grace, and petitioners bear the burden of
proving that they are entitled to any deduction clainmed. New

Colonial Ice Co. v. Helvering, 292 U S. 435, 440 (1934); Wlch v.

Hel veri ng, supra at 115. This includes the burden of

substantiation. Hradesky v. Conm ssioner, 65 T.C. 87, 90 (1975),

affd. per curiam540 F.2d 821 (5th CGr. 1976).

In sonme cases, however, the burden of proof may shift to the
Comm ssi oner under section 7491(a). Because petitioners failed
to conply with the requirenents of section 7491(a), section 7491
does not place the burden of proof on respondent with respect to
the cl ai ned deductions. Under section 7491(c), respondent has
t he burden of production only with respect to petitioner's
l[tability for the addition to tax.

Section 162(a) allows a deduction for all ordinary and
necessary expenses incurred in carrying on a trade or business.
Section 212 provides a deduction for all ordinary and necessary
expenses paid or incurred with respect to nmanagenent,
conservation, and mai ntenance of property held for production of
income, including real property. Sec. 1.212-1(h), Inconme Tax

Regs. Cenerally, a taxpayer nust establish that deductions
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cl ai med pursuant to sections 162 and 212 are ordinary and
necessary expenses and nmust naintain records sufficient to
substantiate the anmounts of the deductions clained. Sec. 6001;

Meneqguzzo v. Conm ssioner, 43 T.C. 824, 831-832 (1965); sec.

1.6001-1(a), (e), Incone Tax Regs.

Wth respect to certain business expenses specified in
section 274(d), however, nore stringent substantiation
requi renents apply. Section 274(d) disallows deductions for
traveling expenses, gifts, and neals and entertai nnent, as well
as for listed property, unless the taxpayer substantiates by
adequate records or by sufficient evidence corroborating the
taxpayer's own statenent: (1) The anobunt of the expenses,
(2) the tinme and place of the expense, (3) the business purpose
of the expense, and (4) the business relationship to the taxpayer
of the persons involved in the expense. The term"listed
property” is defined in section 280(F)(d) and includes passenger
vehi cl es and conputers. See sec. 280F(d)(4)(i).

The substantiation requirenents of section 274(d) are
desi gned to encourage taxpayers to maintain records, together
wi th docunentary evidence substantiating each el enment of the
expense sought to be deducted. Sec. 1.274-5T(c)(1l), Tenporary
I ncone Tax Regs., 50 Fed. Reg. 46016 (Nov. 6, 1985).

Under section 274(d), substantiation by neans of adequate

records requires a taxpayer to maintain a diary, a log, or a
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simlar record, and docunentary evidence that, in conbination,
are sufficient to establish each el enent of each expenditure or
use. Sec. 1.274-5T(c)(2)(i), Tenporary Inconme Tax Regs., 50 Fed.
Reg. 46017 (Nov. 6, 1985). To be adequate, a record nust
generally be witten. Each elenment of an expenditure or use that
nmust be substantiated should be recorded at or near the tine of
t hat expenditure or use. Sec. 1.274-5T(c)(2)(ii)(A), Tenporary
I ncone Tax Regs., 50 Fed. Reg. 46017 (Nov. 6, 1985). Thus, under
section 274(d) no deduction nmay be all owed for expenses incurred
for use of a passenger autonobile on the basis of any
approxi mation or the unsupported testinony of the taxpayer.

Bradley v. Conmi ssioner, T.C. Menp. 1996-461; Gol den v.

Conmi ssioner, T.C. Menp. 1993-602.

Personal expenses are not deductible, unless expressly
provided for in chapter 1 of the Internal Revenue Code. Sec.
262. Section 162(a) expressly permts a deduction for "traveling
expenses * * * while away fromhonme in the pursuit of a trade or
busi ness”. An individual's tax honme under this provision

generally is the individual's principal place of business, not

the I ocation of his personal residence. Mtchell v.

Commi ssioner, 74 T.C 578, 581 (1980). An exception exists under

which an individual's tax home is his personal residence if his
princi pal place of business is tenporary rather than indefinite.

Peurifoy v. Conmm ssioner, 358 U.S. 59, 60 (1958). The flush
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| anguage follow ng section 162(a)(3) provides that "the taxpayer
shall not be treated as being tenporarily away from hone during
any period of enploynent if such period exceeds 1 year."

M. Ferrada testified that his enploynent as an Air Force
contractor was indefinite. Petitioner was enployed at the sane
project at Lake Charles for nore than 1 year. Thus, his tax hone
is at his principal place of business, Lake Charles, Louisiana,
not Del Ri o, Texas. As such, the $11,180 petitioners paid to
rent an apartnent in Lake Charles is a personal expense and
nondeducti bl e under section 262(a).

Petitioners failed to keep records to substantiate the
deductions they claimed on their return. Additionally,
petitioners failed to prove that any of the expenditures they
reported on their Schedule C were ordinary and necessary busi ness
expenses. Respondent's determ nation disallow ng petitioners
Schedul e C deductions is sustained.

Addition to Tax for Failure To File Tinely

Under section 7491(c), the Comm ssioner has the burden of
production in any court proceeding with respect to the liability
of any individual for any penalty or addition to tax. Hi gbee v.

Conm ssioner, 116 T.C 438, 446-447 (2001). |In order to neet his

burden of production, respondent nmust cone forward with
sufficient evidence indicating that it is appropriate to inpose

addition to tax for failure to file a tinmely return. |d. at 446.
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Once respondent neets his burden of production, petitioners nust
conme forward wth evidence sufficient to persuade the Court that
respondent's determnation is incorrect. 1d. at 447.

Respondent contends that petitioners are liable for an
addition to tax pursuant to section 6651(a)(1l). Section
6651(a) (1) inposes an addition to tax for failure to file a
Federal inconme tax return by its due date, determ ned wth regard
to any extension of time for filing previously granted. The
addition equals 5 percent for each nonth that the return is |late,
not to exceed 25 percent. Sec. 6651(a)(1l). Additions to tax
under section 6651(a)(1) are inposed unless the taxpayer
establishes that the failure was due to reasonabl e cause and not

willful neglect. Sec. 6651(a)(1); Crocker v. Conm ssioner, 92

T.C. 899, 912 (1989). "Reasonabl e cause" requires the taxpayer
to denonstrate that he exercised ordinary business care and

prudence. United States v. Boyle, 469 U S. 241, 246 (1985).

"WIlIlful neglect" is defined as a "conscious, intentional failure
or reckless indifference."” |d. at 245.

Petitioners' 1998 return was filed on April 14, 2000. They
failed to prove they had reasonabl e cause for the delay or that
they lacked willful neglect in filing their return. Therefore,
the Court sustains respondent's determnation as to the section

6651(a) (1) addition to tax.
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Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

for respondent.




