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MVEMORANDUM OPI NI ON

JACOBS, Judge: These consolidated cases were submtted
fully stipulated pursuant to Rule 122. All section references
are to the Internal Revenue Code as anended, and all Rule

references are to the Tax Court Rules of Practice and Procedure.
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The issues for decision are: (1) Wiether certain “Deferred
Paynents” Richard Fields made in 2000, 2001, and 2003 to Karen
Fields, his forner spouse, are deductible as alinony; and (2) if
not, whether Richard Fields and Ekaterina Fields (petitioners)
are |liable for the accuracy-rel ated penalty under section 6662(a)
as aresult of their claimng an alinony deduction for that
paynment in 2003.

Backgr ound

The facts have been fully stipulated and are so found. The
stipulation of facts and the attached exhibits are incorporated
herein by this reference. Petitioners resided in New York when
they filed the petitions herein.

Richard Fields filed his tax returns for 2000 and 2001 as a
marri ed taxpayer filing separately. He and Ekaterina Fields
filed a joint tax return for 2003.

The deferred paynents at issue herein arose as a consequence
of Richard Fields's obligations to Karen Fields pursuant to a
Separation, Support and Property Settl enment Agreenent (agreenent)
executed on Cctober 7, 1999. M. Fields is an attorney; however,
both he and Karen Fields had the advice of independent counsel in
t he negotiation and preparati on of the agreenent.

The agreenent contains 19 headi ngs and 42 nunbered
par agr aphs. Paragraphs 3 and 4 of the agreenent appear under the

headi ng “Alinmony”. Paragraph 3 contains nutual waivers of clains
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each party m ght have against the other for alinony or spousal
support except as specifically provided in paragraph 4.

Par agraph 4(a) provides:

So long as any portion of the Deferred Paynents referred to
i n Paragraph 15(b) remains unpaid, the Husband shall pay to
the Wfe alinony at the rate of Seventy Five Thousand
Dol | ars ($75,000) per year, in equal nmonthly installnents of
Si x Thousand Two Hundred Fifty Dollars ($6,250), until
Decenber 31, 2001. * * * Commencing January 1, 2002, and on
the first day of each nonth thereafter until Decenber 31,
2002, so long as any portion of the Deferred Paynents
referred to in Paragraph 15(b) remai ns unpaid, the Husband
shall pay the Wfe alinony at the rate of Fifty Thousand
Dol I ars ($50,000) per year, in twelve equal nonthly

install ments of Four Thousand One Hundred Si xty-Seven
Dol | ars (%4, 167).

Par agr aph 4(b) provi des:

Ali nony paynents pursuant to this Paragraph 4 shall be
taxable to the Wfe and deducti ble by the Husband, and shal
termnate forever on the first to occur of the death of
either Party or full satisfaction of the Note (as defined in
Par agraph 15(b) bel ow); provided however, in the event the
Husband fails to pay tinely any of the Deferred Paynents (as
defined in Paragraph 15(b) below), the alinony paynents to
the Wfe shall increase by twenty percent (20% if, after
expiration of the ten (10) day cure period, the Husband has
not beconme current on the Note. Alinony shall remain at the
i ncreased level until the Husband becones current on the

not e.

Par agraph 4(c) of the agreenent provides: “Paynents nmade
pursuant to this paragraph shall not termnate in the event of
the Wfe’'s remarriage”, and paragraph 4(d) of the agreenent
provi des: “Except as provided in paragraph 4(a) and (b), alinony

is non-nodifiable.”
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Par agraph 15 of the agreenent appears under the heading

“Personal ty”! and provides, in pertinent part:

15. Lunp Sum

(a) At dosing, the Husband will pay the Wfe Two
MIlion Dollars ($2,000,000) in inmediately
avai l able funds. * * *

(b) Thereafter, the Husband shall pay to the Wfe the
foll ow ng amounts in imredi ately avail abl e funds
(“Deferred Paynent s”):

Two Hundred Seventy Five Thousand Dol |l ars
($275,000) on or before Decenber 31, 1999; and
- Five Hundred Thousand Dol |l ars ($500, 000) on or
bef ore Decenber 31, 2000; and
- Five Hundred Thousand Dol |l ars ($500, 000) on or
bef ore Decenber 31, 2001; and
-  Five Hundred Twenty Five Thousand Dol | ars
($525, 000) on or before Decenber 31, 2002.

(c) The Deferred Paynents shall be evidenced by a
Prom ssory Note (the “Note”), and delivered to the
Wfe at Cosing. The Deferred Paynments shall be
secured by an Irrevocable Letter of Instruction
(the “Instruction Letter”) fromthe Husband to the
Firm[the law firmof which M. Fields was a
partner at that tine], requiring the Firmin the
event of the Husband s default in paynment under
the Note, to pay directly to the Wfe any funds or

The headi ng that precedes the heading “Personalty” in the
agreenent is “Real Property”. Two paragraphs are set forth
t hereunder (par. 7 and par. 8). Par. 7 provides for the rel ease
by Karen Fields of any interest in M. Fields s | easehold of a
residence in London. Par. 8 provides for the rel ease by Karen
Fields of any interest in M. Fields s residence in Washi ngton,
D. C.

In addition to par. 15, various other paragraphs appear
under the “Personalty” headi ng, nost of which have subheadi ngs:
“Furniture, Honme Furnishings, Fine Art and O her Tangi bl e
Personal Property” (par. 9), “Autonobiles” (par. 10), “Pets”
(par. 11), “Boat and Jet Skis” (par. 12), “Swidler Berlin Shereff
Friedman, LLP" (par. 13), “Retirenent Assets” (par. 14), and par.
16 relating to nutual indemifications fromthird-party clai ns.
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assets due the Husband incl udi ng w t hout
limtation salary, draws, bonuses, return of
capital or other forns of conpensation otherw se
owed to the Husband by the [Flirm=* * *,

The Prom ssory Note shall not bear interest and
t he Husband shall have the right to prepay it
w t hout penalty. * * *

Al paynments to the Wfe under this paragraph are
tax free to her and are not nodifiable. The
Husband expressly agrees that for the purpose of
incorporation into a court order, the obligations
set forth in Paragraph 15(b) above arise out of
and are in the nature of support obligations and
t hus shall not be di schargeabl e in bankruptcy.
The Husband expressly agrees that he shall not
seek to discharge or rel ease any of these
obligations in bankruptcy or any other simlar
proceedi ng. The Husband further agrees that in
the event he files for bankruptcy and is relieved
of any of his obligations under Paragraph 15(b),
then the Wfe shall have the right to petition a
court of conpetent jurisdiction to receive an
award of spousal support in an anpbunt not to
exceed the anount of the discharged Deferred
Paynments referred to in Paragraph 15(b).

Except as provided in this agreenent, upon
delivery of the Two MIlion Dollar ($2,000,000)

| unp sum paynent to the Wfe at d osing, al
assets, accounts, and interests of the parties in
joint names or in the Husband s Separate nanme or
in the Husband s possession shall becone the
Husband’ s sol e and separate property. In addition
to the assets and funds identified above as the
Wfe s sole and separate property, all assets,
accounts and interests in the Wfe’'s sol e nane
shal | becone her sole and separate property.



Par agraph 25 provi des:
25. The Parties intend, understand and agree that all
transfers of property and Deferred Paynents pursuant to
Par agraph 15 above (excluding alinony paynents) nade to
the Wfe pursuant to this Agreenent are intended to be
tax-free to the Wfe, pursuant to Section 1041 of the
I nt ernal Revenue Code, or under any other sections of
the Internal Revenue Code which may pertain to said
transfers or paynents; provided, however, that the Wfe
shall be solely responsible for any taxes she may incur
i f she subsequently sells, transfers, or otherw se
di sposes of the property and paynents she receives
pursuant to this Agreenment.
Paragraph 19 of the agreenent requires M. Fields to
mai ntain a decreasing termlife insurance policy on his life
designating Karen Fields as the beneficiary and owner, with the
initial face anmount of the policy being equal to the unpaid
bal ance of the deferred paynents. That policy is required to
remain in effect until M. Fields satisfies the prom ssory note
t hat evi dences his obligation pursuant to paragraph 15 of the
agreenent, and the death benefits payabl e thereunder to be
“commensurate with the unpaid bal ance of the Deferred Paynents.”
Sonme of the ternms of the agreenent were incorporated into
the Crcuit Court of Fairfax County, Virginia s divorce decree
dat ed Novenber 5, 1999 (divorce decree). The exact |anguage of
paragraph 3 of the agreenment (relating to waivers of support
ot her than as provided in paragraph 4 of the agreenent),
paragraph 4(a) of the agreenment (relating to nonthly installnents
of alinmony during 2001 and 2002), paragraph 4(b) of the agreenent

(relating to the characterization of the paynents fromRi chard
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Fields to Karen Fields as alinony for tax purposes), paragraph
4(c) of the agreenent (relating to nonterm nation of the alinony
paynments upon Karen Fields's remarriage), and paragraph 4(d) of
the agreenment (relating to nonnodification of the alinony
paynments) was incorporated and reproduced in the divorce decree
as paragraph 17 thereof. Paragraph 17 of the divorce decree is
captioned “Support” and is the only provision in the divorce
decree pertaining to spousal support. The divorce decree
contains no reference to paragraph 15 of the agreenent (other
than the reference to paragraph 15 found in paragraph 4 of the
agreenent, which was incorporated and reproduced in the divorce
decree).

M. Fields tinely filed his tax return for the year 2000
with the assistance of Anerican Express Tax & Business Services
(Aneri can Express) of Rockville, Maryland, on Cctober 15, 2001.°?
The return reported total income of $1,848,795 and reflected,
among other itens, a $76, 250 cl ai med deduction for alinmony. The
tax shown on the return was $693,313. On Decenber 31, 2002, M.
Fields, with the assistance of American Express, prepared and
filed an anended return for 2000 in which he reduced by $500, 000

t he anbunt of adjusted gross incone he had previously reported.

2. Fields's tax years 1999 and 2002 are not at issue, and
the record does not reveal how he reported, for tax purposes, any
paynents he made to Karen Fields during those years.
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The expl anation for the change was: “The total alinony paid * *
* was understated by $500,000 on the original tax return.” The
revised tax, according to the anended return, was $489, 373.

M. Fields tinely filed his tax return for the year 2001
with the assistance of Coppergate Associ ates International of
London, Engl and, on January 27, 2003 (pursuant to an extension of
time in which to file until January 30, 2003, inasnuch as
petitioner was living abroad). The return reported total incone
of $2,133,971 and refl ected, anbng other itens, a $568, 750
cl ai mred deduction for alinony. The tax shown on the return was
$423, 994.

M. Fields failed to nake the final deferred paynent of
$525,000 to Karen Fields by Decenmber 31, 2002, as contenplated in
the agreenent. Instead, that paynent was nmade in March 20083.
Cont enpor aneously with the March 2003 paynent, Richard and Karen
Fi el ds executed an “Agreenent and Limted Miutual Rel ease” in
whi ch, anong ot her things, Karen Fields rel eased R chard Fields
fromhis obligations pursuant to “Paragraphs 15a-d (entitled Lunp
Sum, and Paragraphs 3-4 (entitled Alinony)” of the agreenent.

M. Fields and Ekaterina Fields tinely filed their tax
return for the year 2003 with the assistance of Meridian
Services, Ltd., of Charleston, South Carolina, on Cctober 15,

2004. The return reported total incone of $924,867 and
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reflected, anong other itens, a $525, 000 cl ai ned deduction for
alimony. The tax shown on the return was $89, 507.

After exam ning the 2000, 2001, and 2003 tax returns,
respondent determ ned deficiencies in tax of $203,940, $195, 500,
and $170, 797 respectively for those years. Respondent issued a
notice of deficiency to M. Fields for years 2000 and 2001 on
July 31, 2006, and a notice of deficiency to petitioners
for the year 2003 on January 4, 2007. The defi ci encies
respondent determ ned were attributable entirely to disall owance
of $500, 000 of the clainmed deductions for alinmony in 2000 and
2001 and the $525,000 cl ai med deduction for alinony in 2003
(i.e., deductions attributable to paynents nade pursuant to
par agraph 15(b) of the agreenment). |In addition, in his notice of
deficiency, respondent determ ned that for 2003 petitioners were
liable for a $34, 159. 40 penalty under section 6662(a).?3
Respondent did not challenge the $76, 250 al i nony deduction
clainmed in 2000 or the $68, 750 ali nony deduction clainmed in 2001
(i.e., deductions attributable to paynents nade pursuant to
par agraph 4(a) of the agreenent).

Petitioners tinely petitioned this Court for a
redeterm nation of the deficiencies. Petitioners claimthat al

anmounts M. Fields paid to Karen Fields (and not just the anmounts

3On Jan. 16, 2007, respondent transmitted to petitioners an
exam nation report for 2003 which reduced the alternative m nimum
tax and correspondi ng deficiency in tax for 2003 to $169, 969 and
reduced the penalty for 2003 to $33, 993. 80.
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pai d pursuant to paragraph 4(a) of the agreenent) were deductible
as alinmony under section 215, noting: (1) Paragraph 15 of the
agreenent does not specifically state that those paynents are not
al |l owabl e as deductions under section 215; and (2) M. Fields was
not obligated to make paynents pursuant to paragraph 15(b) in the
event of Karen Fields's death. Mreover, petitioners posit that
even though the first sentence of paragraph 15(e) states that
“All paynents to the Wfe under this paragraph are tax free to
her”, the deferred paynents under paragraph 15(b) are in the
nature of spousal support and would be tax free only in the event
M. Fields filed for bankruptcy.

Petitioners did not address the issue of their liability for
the section 6662(a) penalty for 2003 in their petition, but both
t hey and respondent addressed that issue on brief.*

Di scussi on

As stated in Estate of Goldman v. Comm ssioner, 112 T.C.

317, 322 (1999), affd. w thout published opinion sub nom

Schutter v. Conm ssioner, 242 F.3d 390 (10th Cr. 2000):

Ceneral ly, property settlenents (or transfers of
property between spouses) incident to a divorce neither are
t axabl e events nor give rise to deductions or recognizable
i ncone. See sec. 1041. On the other hand, anmpunts received

‘Petitioners clainmed, for the first tinme on brief, that
i nterest on any underpaynent shoul d be suspended pursuant to sec.
6404(g). Petitioners do not assert, and the record does not
indicate, that the Secretary nade a determ nation not to abate
such interest, which would be reviewable by this Court pursuant
to sec. 6404(h). Hence, we deem petitioners’ claimfor the
suspension of interest to be premature.
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as alinony or separate maintenance paynents are taxable to
the recipient (pursuant to sections 61(a)(8) and 71(a)) and
deducti bl e by the payor (pursuant to section 215(a)) in the
year paid. For tax purposes, the phrase “alinony or
separate mai nt enance paynents” is defined in section

71(b) (1) as any cash paynents neeting the follow ng four
criteria:

“(A) such paynent is received by (or on behalf of) a
spouse under a divorce or separation instrunent,

(B) the divorce or separation instrunent does not

desi gnate such paynent as a paynent which is not includible

in gross income under this section and not allowable as a

deduction under section 215,

(C© in the case of an individual legally separated from
hi s spouse under a decree of divorce or of separate

mai nt enance, the payee spouse and the payor spouse are not

menbers of the same household at the tinme such paynment is

made, and
(D) there is no liability to nmake any such paynent for
any period after the death of the payee spouse and there is

no liability to nmake any paynent (in cash or property) as a

substitute for such paynents after the death of the payee

spouse.”

The parties agree that M. Fields s paynents to Karen Fields
of $76,250 in 2000 and $68, 750 in 2001 nade pursuant to paragraph
4(a) of the agreenent constitute deductible alinony. The parties
further agree that M. Fields’s paynents to Karen Fi el ds made
pursuant to paragraph 15 of the agreenent satisfy the first and
third criteria of section 71(b)(1). They disagree as to whether
M. Fields' s paynents to Karen Fields pursuant to paragraph 15 of
t he agreenent satisfy the second and fourth criteria of section
71(b)(1). For the reasons set forth bel ow, we hold those

paynments do not and thus sustain respondent’s determ nation that
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the paynments M. Fields nade to Karen Fields of $500,000 in 2000,
$500, 000 in 2001, and $525,000 in 2003 are not ali nony.

Wth respect to the second criterion of section 71(b)(1),
petitioners posit that in order for paynents from one spouse to
the other to be disqualified as alinony paynents made pursuant to
a separation agreenent or divorce decree, the separation
agreenent or divorce decree nust specifically provide that the
paynents are not includable in the recipient’s inconme and are not
deducti bl e by the payor. Because the agreenent does not contain
such a specific provision, petitioners maintain that M. Fields’s
paynments to Karen Fields are not disqualified as deductible
al i nrony under section 71(b)(1)(B)

W have already stated, in Estate of Goldnan v.

Conm ssi oner, supra at 323, that the divorce or separation

instrunment need not mmc the | anguage of section 71(b)(1)(B)

Rat her, we have stated that a nonalinony designation will be
found “if the substance of such a designation is reflected in the
instrunent.” 1d.

In our view, the paynents to be nade pursuant to paragraph
15(b) of the agreenent were designed to acconplish a purpose
different fromthat of the paynents nmade pursuant to paragraph 4.
W believe the paynents nade pursuant to paragraph 4 were

intended to be for the support of Karen Fields, whereas the
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paynents made pursuant to paragraph 15 were intended to be a
property settlement. The basis of this belief is as foll ows.

Par agraph 15 of the agreenent is concerned with the division
of property between M. Fields and Karen Fields. Tellingly,
paragraph 15 appears under the heading “Personalty”, whereas
par agraph 4 appears under the heading “Alinony”. And paragraph 4
is the only paragraph of the agreenent referred to in the divorce
decree as requiring M. Fields to pay Karen Fields alinony.

Par agraph 15(e) of the agreenent provides that paynents
under paragraph 15 are to be tax free to the Wfe (i.e., Karen
Fi el ds), whereas paragraph 4(b) designates the paynents under
paragraph 4 fromthe Husband (i.e., M. Fields) to the Wfe as
alinony “taxable to the Wfe and deducti ble by the Husband”. |If
all the paynents to be nmade under both paragraphs 4 and 15 were
intended to be alinony, we believe the agreenent: (1) Wuld not
have denom nated the paynments differently by neans of placenent
i n separate paragraphs and under different headings, and (2)
woul d not have contained contradictory instructions as to the
inclusion (or not) of the paynents in Karen Fields' s incone.

Mor eover, the anpbunts payabl e pursuant to paragraph 15(b) of
the agreenment are substantially |arger than those required by
paragraph 4 of the agreenent. The paynents made pursuant to
par agraph 15(b) of the agreenent, referred to as “Deferred

Paynents”, are, in our opinion, a series of discrete anobunts in
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the nature of install ment paynents, evidenced by a prom ssory
note and secured by an irrevocable letter of instruction to M.
Fields's law firm Tellingly, as further security M. Fields was
required to maintain a decreasing termlife insurance policy on
his |life of which Karen Fields was to be the beneficiary and
owner until the prom ssory note evidencing M. Fields’s

obl i gati ons under paragraph 15 was satisfied. Providing such
security is inconsistent wwth the provision in paragraph 4(b)
that such an obligation was to be extingui shed upon M. Fields’s
deat h.

Petitioners point to sonme provisions of the agreenent which
give rise to a colorable claimthat the paynents nade pursuant to
paragraph 15 were deductible alinony. For exanple, paragraph 25,
in describing the agreed tax treatnent of the paynents under
paragraph 15 as tax free to Karen Fields, contains a
parenthetical reference to alinony paynments. Paragraph 15(e)
first specifies that paynents nade under that paragraph are tax
free to Karen Fields but then characterizes the paynents to be
made pursuant to paragraph 15(b) as support obligations “and thus
not di schargeabl e in bankruptcy”. It further provides that Karen
Fields “shall have the right to petition a court of conpetent
jurisdiction to receive an award of spousal support in an anount
not to exceed the anobunt of the discharged deferred paynents

referred to in Paragraph 15(b).” Moreover, we are m ndful that
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t he agreenent provides for an increase in the amount and duration
of alinony paynents under paragraph 4(a) and 4(b) in the event

M. Fields does not tinely nake the paynents required by
paragraph 15, suggesting a |inkage or interchangeability between
the two types of paynents.

Not wi t hst andi ng the aforesaid, we are persuaded that the
agreenent, when read in its entirety froma “reasonabl e,
commonsense perspective,” reflects a clear and express intent of
the parties that the amounts which M. Fields was required to pay
pursuant to paragraph 15 of the agreenent constitute a division
of marital assets, as opposed to spousal support, and are not to
be included in the gross incone of Karen Fields nor allowed as

deductions to M. Fields. See Estate of Goldnman v. Commi SSi oner,

112 T.C. at 323. Consequently, the second criterion of section
71(b) (1), which the paynents nust satisfy if they are to qualify
as al i nony, has not been net.

Wth respect to the fourth criterion of section 71(b)(1),
petitioners contend that the paynments M. Fields was required to
make pursuant to paragraph 15 would not continue upon Karen
Fiel ds’s death, and consequently the requirenent of subparagraph
(D) of section 71(b)(1) is net. W disagree with petitioners’
contenti on.

Whet her a postdeath obligation exists may be determ ned by

the terns of the divorce or separation instrument, or, if the



- 16 -
instrunment is silent on that matter, by State law. Morgan v.

Commi ssioner, 309 U S. 78, 80-81 (1940); see al so Kean v.

Comm ssi oner, 407 F.3d 186, 191 (3d G r. 2005), affg. T.C Meno.

2003-163. But there is no need to resort to State lawto
determ ne the character of the paynents at issue.® Paragraph
4(b) of the agreenent provides that the paynents to be nmade
t hereunder shall termnate on the death of either party or upon
t he paynent of all anounts due pursuant to paragraph 15,
whi chever occurs first. Such | anguage is conspi cuously | acking
i n paragraph 15. The agreenent requires M. Fields to nake
paynents pursuant to paragraph 15 until fixed anounts ($500, 000
in 2000, $500,000 in 2001, and $525,000 in 2002) are paid. It
does not state that the obligation to make those paynents
term nates upon the death of Karen Fields. Therefore, the
anounts M. Fields paid pursuant to paragraph 15 of the agreenent
do not satisfy the requirenent of subparagraph (D) of section
71(b) (1).

Havi ng sustai ned respondent’s determ nation that the
paynents M. Fields nade to Karen Fields of $500,000 in 2000,

$500, 000 in 2001, and $525,000 in 2003 are not alinony, we now

SPetitioners rely on Va. Code Ann. sec. 20-109.1 (2004),
whi ch provides that upon the death or remarri age of the spouse
recei ving support, spousal support shall term nate unless
ot herwi se provided by stipulation or contract. W already found
that paynents M. Fields made pursuant to par. 15 were not
spousal support paynents but instead were part of a division of
marital assets.
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turn our attention to respondent’s determnation wth respect to
the accuracy-rel ated penalty under section 6662(a).

Respondent determ ned that petitioners’ 2003 under paynent
was attributable to negligence or disregard of rules or
regul ati ons under section 6662(b)(1) and/or to a substanti al
under statenment of income tax under section 6662(b)(2). W
address only respondent’s claimthat petitioners’ underpaynent
for 2001 was attributable to a substantial understatenent of
i ncone tax under section 6662(b)(2). W do so because a finding
that there was a substantial understatenent of inconme tax al one
woul d be determ native that petitioners are |liable for the
section 6662(a) penalty.

Under section 7491(c), the Comm ssioner has the burden of
production with respect to any penalty. Once the Conm ssioner
meets the burden of production, the taxpayer continues to have
the burden of proof with respect to whether the Conm ssioner’s
determ nation of the penalty is correct. Rule 142(a); H gbee v.

Comm ssioner, 116 T.C 438 (2001). The subm ssion of a case

wi thout trial under Rule 122(a) does not alter the requirenents
ot herw se applicable to adducing proof. Rule 122(b).

For purposes of section 6662(b)(2), an understatenent is
equal to the excess of the amobunt of tax required to be shown in
the tax return over the amobunt of tax shown. Sec. 6662(d)(2)(A).

The difference is considered “substantial” in the case of an
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individual if the amount of the understatenent for the taxable
year exceeds the greater of 10 percent of the tax required to be
shown in the return for that taxable year or $5,000 Sec.
6662(d) (1) (A). The amobunt of the understatenent nust be reduced
by that portion of the understatenment which is attributable to
(1) “the tax treatnent of any item by the taxpayer if there is or
was substantial authority for such treatnent”, sec.
6662(d)(2)(B)(i),® or (2) any itemif (a) “the relevant facts
affecting the itemis tax treatnent are adequately disclosed in

the return or in a statenent attached to the return”, sec.

5Fol | owi ng subm ssion of this case, by neans of an
attachnment to their brief petitioners attenpted to introduce into
evidence a witten opinion by a |l aw professor in support of a
claimthat there was substantial authority as provided in sec.
6662(d)(2)(B)(i) for their treatnment of M. Fields s paynents to
Karen Fields. The witten opinion, which does not cite any
| egal authorities, was not included in the stipulation of facts
and exhibits submtted pursuant to Rule 122. Consequently, the
Court returned the attachnent. See Rules 143(b), 151.

Petitioners |later sought, by neans of a notion, to amend the
stipulation of facts to include the witten opinion. Respondent
objected to petitioners’ notion, and we denied petitioners’
notion to amend.

We are m ndful that the material petitioners wish the Court
to consider is dated Apr. 28, 2006, whereas petitioners’ 2003
return was filed on Cct. 14, 2004. Substantial authority for
pur poses of sec. 6662(d)(2)(B)(i) nust exist at the tinme the
return containing the itemis filed or on the last day of the
taxabl e year to which the return relates. See sec. 1.6662-
4(d)(3)(iv)(C, Incone Tax Regs. Accordingly, even if the
material constituted “authority” as contenpl ated by sec.
6662(d)(2)(B)(i), which is doubtful, see sec. 1.6662-
4(d)(3)(iii), Income Tax Regs., the material would not constitute
substantial authority for purposes of sec. 6662(d)(2)(B)(i).
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6662(d)(2)(B)(ii)(l), and (b) “there is a reasonable basis for
the tax treatnment of such item by the taxpayer”, sec.
6662(d)(2)(B)(ii)(Il). D sclosure of an itemis not effective to
renove the itemfromthe understatement to which the tax is
attributable where the treatnent of the item for tax purposes
does not have a reasonable basis as defined in section 1.6662-
3(b)(3), Incone Tax Regs. Sec. 1.6662-4(e)(2)(i), lIncone Tax
Regs.

Section 1.6662-3(b)(3), Incone Tax Regs., provides that the
reasonabl e basis standard “is not satisfied by a return position
that is nerely arguable or that is nerely a colorable claim” |f
a return position is reasonably based on one or nore of the
authorities set forth in section 1.6662-4(d)(3)(iii), Inconme Tax
Regs. (taking into account the rel evance and persuasi veness of
the authorities, and subsequent devel opnents), the return
position will generally satisfy the reasonabl e basis standard
even though it may not satisfy the substantial authority standard
as defined in section 1.6662-4(d)(2), Income Tax Regs. See
section 1.6662-4(d)(3)(ii), Incone Tax Regs., for rules with
respect to rel evance, persuasiveness, subsequent devel opnents,
and use of a well-reasoned construction of an applicable
statutory provision for purposes of the substanti al

under st atenent penalty.
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Petitioners’ 2003 return reported tax of $89, 507.

Respondent determ ned, and we agree, that the tax required to be
shown on the return was $259,476. Thus, the understatenment was
$169, 969. This anobunt exceeds 10 percent of the tax required to
be shown in the return and obviously is greater than $5, 000.

The record does not disclose on what basis petitioners
clainmed that M. Fields’s paynments under paragraph 15(b) to Karen
Fields were alinony. Because M. Fields did not originally claim
t he 2000 paynent of $500,000 as alinmony, it is apparent that at
one time M. Fields did not consider that paynent to be
deductible. Oher than petitioners’ uncorroborated claim(first
set forth in their posttrial brief) that M. Fields changed the
tax treatnment of the paynents nade under paragraph 15(b) of the
agreenent on the advice of his tax return preparers, a claim
di scussed infra, nothing in the record indicates that petitioners
relied on one or nore of the authorities set forth in section
1.6662-4(d)(3)(iii), Income Tax Regs., or otherw se had a
reasonabl e basis for deducting the paynents made under paragraph
15(b) of the agreenent on their 2003 return. Thus, petitioners
have failed to carry their burden of showing that they had a
reasonabl e basis for their tax treatnent of the 2003 paynent to
Karen Fields, and accordingly the exception to the section
6662(a) penalty found in section 6662(d)(2)(B)(ii) is not

appl i cabl e.
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Pursuant to section 6664(c)(1), no penalty under section
6662 shall be inposed “with respect to any portion of an
underpaynent if it is shown that there was a reasonabl e cause for
such portion and that the taxpayer acted in good faith with
respect to such portion.” The determ nation of whether the
t axpayer acted with reasonabl e cause and in good faith depends on
the pertinent facts and circunstances, including the taxpayer’s
efforts to assess the taxpayer’s proper tax liability, the
knowl edge and experience of the taxpayer, and the reliance on the
advi ce of a professional, such as an accountant. Sec. 1.6664-
4(b) (1), Inconme Tax Regs. Reliance on the advice of a
prof essi onal, such as an accountant, does not necessarily
denonstrate reasonabl e cause and good faith unless, under all the
ci rcunst ances, such reliance was reasonabl e and the taxpayer
acted in good faith. 1d. 1In this connection, a taxpayer nust
denonstrate that his/her reliance on the advice of a professional
concerning substantive tax | aw was objectively reasonabl e.

&ol dman v. Conmi ssioner, 39 F.3d 402, 408 (2d Gr. 1994), affg.

T.C. Meno. 1993-480. |In the case of clained reliance on an
accountant who prepared the taxpayer’s tax return, the taxpayer
nmust establish that correct information was provided to the
accountant and that the itemincorrectly omtted, clained, or
reported in the return was the result of the accountant’s error.

West br ook v. Conm ssioner, 68 F.3d 868, 881 (5th Gr. 1995),
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affg. T.C. Menp. 1993-634; Weis v. Conm ssioner, 94 T.C 473, 487

(1990); Ma-Tran Corp. v. Conm ssioner, 70 T.C. 158, 173 (1978).

In their posttrial brief, petitioners claimthat M.
Fields's tax preparer, Anerican Express, realized that it had
erred in not deducting as alinony the $500, 000 deferred paynent
M. Fields made in 2000 and therefore advised M. Fields to file
an anended return to correct its error, which M. Fields did on
Decenber 31, 2002. Petitioners also assert on brief that their
claimng deductions for the deferred paynents nmade in 2001 and
2003 was approved by their return preparers for those years.
Further, petitioners assert, because the Internal Revenue Service
did not challenge the tax treatnent of the deferred paynents for
2000 and 2001, they had no reason to believe that respondent
m ght disallow the clainmed alinony deduction for 2003.

Al though it appears that M. Fields had assistance from
accountants in preparing his returns for each of the years in
i ssue, no evidence was submtted as to what M. Fields told the

preparers and what the preparers told him See Garfield v.

Conmmi ssi oner, Fed. Appx. __ (2d Gr., Aug. 18, 2008), affg.

T.C. Meno. 2006-67. There is nothing in the record to
substantiate petitioners’ uncorroborated and first-tinme
assertions nmade in their posttrial brief that Anmerican

Express admtted error in preparing M Fields’s tax return for

2000 filed on Cctober 15, 2001. W have no way of know ng
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whet her the filing of the anmended 2000 tax return on August 31,
2002, was to correct an “error” made by Anerican Express, as
asserted by petitioners, or resulted fromM. Fields's desire to
cl aimand/or insistence on claimng the benefit of a greater
al i nrony deduction. Nor do we have any way of know ng what
information the other tax preparers (Coppergate Associ ates
I nternational and Meridian Services, Ltd.) had in preparing
petitioners’ 2001 and 2003 tax returns. Moreover, the lack of a
previ ous chall enge by respondent of M. Fields’ s clainmed alinony
deductions for the deferred paynents nmade in 2000 and 2001
pursuant to paragraph 15 of the agreenent does not show that
petitioners had reasonabl e cause for the erroneous position taken
for 2003.

Onthe limted stipulated facts before us, we cannot find
that M. Fields, apparently a know edgeabl e attorney, had
reasonabl e cause for, or acted in good faith with respect to,
changing his original position with respect to the
characterization of the $500, 000 paynent to Karen Fields in 2000
and, adhering to an erroneous position, with respect to the
$525, 000 paynent in 2003.

Because petitioners have failed to prove that they are
entitled to relief under section 6664(c)(1), we reject their
argunments that they should be relieved of the section 6662

penal ty.



To reflect the foregoing,

Deci sions will be entered

for respondent.




