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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the time the petition was filed. Pursuant to section
7463(b), the decision to be entered is not reviewabl e by any
other court, and this opinion shall not be treated as precedent
for any other case. Unless otherw se indicated, subsequent

section references are to the Internal Revenue Code.
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Petitioner filed a petition with this Court in response to a
Notice of Determ nation Concerning Collection Action(s) Under
Section 6320 and/or 6330 (notice of determ nation) for 2002 and
2003. Pursuant to section 6330(d), petitioner seeks review of
respondent’s determ nation. The issue for decision is whether
respondent abused his discretion by sustaining the filing of a
Federal tax |ien.

Backgr ound

Sone of the facts have been stipulated and are so found.

The stipulation of facts and the exhibits received into evidence
are incorporated herein by reference. At the tinme the petition
was filed, petitioner resided in Illinois.

Petitioner has a | ongstanding history of not paying his
Federal inconme taxes. Specifically, petitioner failed to pay his
Federal inconme taxes due for taxable years 1993 through 2003.

Petitioner filed his Fornms 1040, U.S. Individual Incone Tax
Return, for 2002 and 2003 on August 11, 2003, and Decenber 14,
2004, respectively, and the anobunts reported due for those years,
$4, 991 and $11, 337, respectively, were assessed.

A notice and demand for paynent was nmailed to petitioner
wi thin 60 days of each assessnment as required under section 6303.
In response, petitioner submtted an offer-in-conpromse (AOC) on
June 6, 2005. In his OC petitioner offered $750 to settle in

full his unpaid taxes for the years 1993 through 2003. On August
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19, 2005, the Internal Revenue Service (IRS) rejected
petitioner’s O C, and petitioner protested by letter received by
the RS on Septenber 22, 2005. On Novenber 10, 2005, respondent
notified petitioner that his protest was untinely and that his
file was being returned to the offer unit.

On August 19, 2005, Letter 3172, Notice of Federal Tax Lien
Intent to Levy and Your Right to a Hearing under Section 6320
(notice of Federal tax lien), was nmailed to petitioner with
respect to the years at issue. The notice of Federal tax lien
indicated that a Federal tax lien could be filed at any tine. A
notice of Federal tax lien was filed agai nst petitioner on August
30, 2005, at the office of the Recorder of Deeds for DuPage
County, Illinois.

On Septenber 9, 2005, petitioner submtted Form 12153,
Request for a Collection Due Process Hearing, in which he clained
that the notice of Federal tax lien was filed as an act of
retaliation by the sanme Appeals officer who, he clained, denied
his OC Petitioner also clainmed that sustaining the notice of
Federal tax lien would “not be in the best interest of the
government” and that it would inpair his ability to find a job.

On Cctober 7, 2005, petitioner filed a bankruptcy petition
under chapter 7 of the Bankruptcy Code in the U S. Bankruptcy

Court for the Northern District of Illinois. On January 30,



- 4 -
2006, the bankruptcy court granted a discharge of petitioner’s
Federal tax liabilities for taxable years 1993 through 2001.

On March 7, 2006, the collection due process hearing was
hel d between petitioner and Appeals O ficer Karin Banks (M.
Banks), who had earlier mailed to petitioner a letter that |isted
the statutory requirenents to obtain a withdrawal of a notice of
Federal tax lien pursuant to section 6323(j). During the hearing
petitioner presented an account of his financial situation and
reiterated his interest in making an OC. On the basis of her
review of the financial information provided by petitioner, M.
Banks did not extend an offer to settle the tax liabilities owed.

Petitioner did not offer any argunents as to why the notice
of Federal tax lien should be w thdrawn pursuant to section
6323(j). Petitioner only reiterated his position that the
Appeal s of ficer who denied his $750 O C filed the notice of
Federal tax lien in retaliation.

On June 6, 2006, the Appeals Ofice in Chicago issued
petitioner a notice of determ nation sustaining the filing of the
notice of Federal tax lien and finding that none of the statutory
requi renents for w thdrawal pursuant to section 6323(j) had been
met. In response to the notice of determ nation, petitioner

tinely filed his petition with this Court on July 11, 2006.



- 5 -

Di scussi on

As this case does not concern petitioner’s underlying
Federal incone tax liabilities, the Court’s review falls under
t he abuse of discretion inquiry of section 6330. See Sego V.

Comm ssioner, 114 T.C. 604, 610 (2000); Goza v. Conm ssioner, 114

T.C. 176, 182 (2000). This standard requires the Court to decide
whet her respondent’s rejection of petitioner’s request to have
the Federal tax lien withdrawn was arbitrary, capricious, or

wi t hout sound basis in fact or law. See Wodral v. Conm ssioner,

112 T.C. 19, 23 (1999); Keller v. Comm ssioner, T.C Mno. 2006-

166; Fowl er v. Commi ssioner, T.C Meno. 2004-163.

Section 6321 inposes a lien in favor of the United States on
all property and rights to property of a person liable for tax
and any additions to tax, penalties, interest, and costs that may
accrue in addition thereto if there has been a demand for paynent

and the person has failed to pay. lannone v. Conm ssioner, 122

T.C. 287, 293 (2004). This lien arises at the date of the
assessnent. Sec. 6322. So that the Federal tax lien wll take
precedence over other liens or security interest, the I RS nust
file a notice of Federal tax lien. Sec. 6323(a); Behling v.

Comm ssioner, 118 T.C 572, 575 (2002).

Section 6323(j) provides in pertinent part:

SEC. 6323(j). Wthdrawal of Notice in Certain
Ci rcunst ances. - -
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(1) In general.—-The Secretary may
withdraw a notice of lien filed under this
section * * * if the Secretary determ nes
t hat —

(A the filing of such notice was
premature or otherwi se not in accordance
wi th adm nistrative procedures of the
Secretary,

(B) the taxpayer has entered into an
agreenent under section 6159 to satisfy the
tax liability for which the lien was
i nposed by nmeans of installnent paynents,
unl ess such agreenent provi des ot herw se,

(© the withdrawal of such notice
will facilitate the collection of the tax
l[Tability, or

(D) with the consent of the taxpayer
or the National Taxpayer Advocate, the
wi t hdrawal of such notice would be in the
best interests of the taxpayer (as
determ ned by the National Taxpayer
Advocate) and the United States.

Petitioner contends, for the follow ng reasons, that M.
Banks abused her discretion by failing to withdraw the notice of
Federal tax lien: (1) Under section 6323(j)(1) (O --because the
w t hdrawal of the notice would help facilitate the coll ection of
tax; and (2) under section 6323(j)(1)(D)--because it serves no
purpose other than to retaliate against petitioner and prevent
himfromsecuring a job. For the reasons discussed infra, we
di sagree with petitioner.

At the outset, we note that although petitioner has not
chal I enged the adm nistrative procedures followed in the filing

of the notice of Federal tax lien, we find that the notice of
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Federal tax lien was not filed prematurely. The filing of the
Federal tax lien took place after assessnment and notice and
demand, and at each step petitioner was properly notified.

Petitioner offered not one scintilla of evidence to show how
the wi thdrawal of the notice of Federal tax lien would facilitate
the collection of the liabilities owed. |In fact, |ooking at the
long history of petitioner’s failure to pay Federal incone taxes,
coupled with his filing a petition for bankruptcy under chapter
7, it 1s obvious to the Court that the IRS woul d have no easier
time collecting the liabilities without the filing of a notice of
Federal tax lien than with it being filed. It is our opinion
that the Appeals officer correctly determned that a w t hdrawal
of the notice of Federal tax lien would not be in the best
interests of the Governnent given petitioner’s history of
nonpaynent and his financial status. Mreover, by sustaining the
noti ce of Federal tax |lien, respondent properly protected the
Government’s interests in petitioner’s assets.

Petitioner also contends that an abuse of discretion
occurred when Ms. Banks refused to accept a second O C at the
hearing. He clains that Ms. Banks's rejection of that O C, based
on her know edge of his failure to pay past and current taxes,

constituted an abuse of discretion. W disagree. In Ganelli v.

Comm ssioner, 129 T.C 107, 111-112 (2007), we held that a

“Reliance on a failure to pay current taxes in rejecting a



- 8 -
collection alternative does not constitute an abuse of
di scretion.” Moreover, during the hearing petitioner was never
clear as to what amobunt he would be willing to pay to settle his
outstanding liabilities. W view his denmeanor at that hearing to
be not hing nore than uncooperative so as to prolong this matter
and, accordingly, the time at which he would be finally required
to pay the anounts owed.

As to petitioner’s argunent that the filing and sustaining
of the notice of Federal tax lien was an act of retaliation by
Ms. Banks, petitioner provided no specific evidence in support of
this accusation. Moreover, we are not convinced that M. Banks
was even the Appeals officer responsible for rejecting
petitioner’s original OC Even if she was, there is no evidence
to support petitioner’s contention that the notice of Federal tax
lien filed against himwas the result of a personal vendetta on
the part of Ms. Banks. In short, we find petitioner’s assertion
that the notice of Federal tax lien was filed as a retaliatory
act to be both inflammatory and without nerit.

Petitioner did not offer any evidence pursuant to section
6323(j)(1) (D) to support his contention that the National
Taxpayer Advocate determ ned that a withdrawal of the notice of
Federal tax lien would be in the best interests of petitioner and
the United States. The record contains a |letter dated Decenber

16, 2004, fromthe National Taxpayer Service in Chicago,
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IIlinois. This letter does not contain any determ nation on the
part of the National Taxpayer Advocate. To wit, the letter was
sent to petitioner long before the notice of Federal tax lien was
filed. The letter only relates information regardi ng what
publications petitioner should refer to for an expl anation of the
col l ections process.

Finally, petitioner did not offer any evidence to support
his contention that the withdrawal would allow himto secure a
job. This assertion is purely conjecture.

On our review of the record, we conclude that respondent’s
Appeal s officer did not abuse her discretion in sustaining the
notice of Federal tax |ien.

To reflect the foregoing,

Deci sion will be entered

for respondent.




