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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. The decision to be
entered is not reviewable by any other court, and this opinion
shoul d not be cited as authority. Unless otherw se indicated,
subsequent section references are to the Internal Revenue Code in
effect for the year in issue, and all Rule references are to the

Tax Court Rules of Practice and Procedure.
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Respondent determ ned a deficiency in petitioners’ Federal
i ncome tax of $5,801 for the taxable year 2002.

After concessions,! the issues for decision are: (1)
Whet her petitioners are entitled to m scell aneous item zed
deducti ons of $28,1882 as clained on their 2002 Federal incone
tax return; (2) whether petitioners are entitled to a charitable
contribution deduction of $5,640 for taxable year 2002; and (3)
whet her petitioners are entitled to a deduction for nedical and
dent al expenses of $219° for taxable year 2002.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioners resided in
Moorefield, West Virginia, on the date the petition was filed in

thi s case.

Petitioners clained deductions for two dependency
exenptions and Schedul e E expenses of $3,267 on their 2002
Federal inconme tax return. Respondent, in the notice of
deficiency, disallowed the deductions for the two dependency
exenptions and the Schedul e E expenses. However, at trial,
respondent conceded that petitioners are entitled to deduct the
two dependency exenptions and the Schedul e E expenses.

2Thi s anpbunt has been cal cul ated by petitioners taking into
account the 2-percent floor inposed by sec. 67(a). The anount
clained before the limtation was $29, 288.

3Thi s anpbunt has been cal cul ated by petitioners taking into
consideration the 7.5-percent floor inposed by sec. 213(a). The
anount reported before the limtation was $4, 344.
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During taxable year 2002, petitioners lived in Morefield,
West Virginia. Petitioners chose to live in Morefield, Wst
Virginia, for personal reasons. During the year in issue, Same
M Finch (petitioner) was enployed as a nonuni on ironworker by
C anbro. C anbro’ s headquarters was in Pittsfield, Mine.

C anbro had a regional office in Baltinore, Maryland, and it was
out of this office that petitioner was based.

As an enpl oyee of Cianbro, petitioner traveled to different
job sites wwthin his region. Those job sites included:
Annapol is, Maryland, Union Bridge, Maryland, Arlington, Virginia,
and Baltinore, Maryland. Petitioner drove fromhis residence in
Moorefield, West Virginia, to the job site and returned hone each
night. According to petitioner, he nmade the foll ow ng round
trips during taxable year 2002: (1) 72 to Baltinore, Maryl and,
(2) 52 to Union Bridge, Maryland; (3) 104 to the Pentagon or
Arlington, Virginia;, and (4) 14 to the Bay Bridge in Annapolis,
Maryl and. The nonthly m |l eage figures for these trips, together
with the cost of neals by nonth, were reported on a sunmary
sheet. Also attached to the sunmary sheet were Mapguest
directions to each job site dated March 2, 20083.

Al so during the year in issue, petitioner was a pastor in
the First Church of God in Christ |ocated in Piednont, West
Virginia. Petitioner did not receive conpensation for his

services as a pastor during taxable year 2002.
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During taxabl e year 2002, petitioner Nora L. Finch was
retired and received Social Security benefits.

Petitioners filed a joint Federal inconme tax return for 2002
whi ch included a Schedule A, Item zed Deductions, a Schedule B
Interest and Ordinary Dividends, and a Schedul e E, Suppl enent al
| ncone and Loss.

On their jointly filed 2002 tax return, petitioners reported
adj usted gross inconme of $55,009 and clained Schedule A item zed
deductions of $43,639.

On their Schedule A, petitioners clainmed the follow ng

deductions, in pertinent part:

|tem zed Deductions Anpunt
Line 1 Medi cal and dental expenses $4, 344
Line 4 Net nedi cal deduction 219
Line 5 State and | ocal incone taxes 1,474
Line 8 O her taxes 262
Line 9 Total taxes 1,736
Li ne 15 G fts by cash or check 5, 640
Li ne 18 Total gifts to charity 5, 640
Li ne 20 Unr ei mbur sed enpl oyee busi ness expenses 29, 288
Li ne 26 Net limted m scell aneous deducti on 28, 188
Li ne 28 Total item zed deducti ons 43, 639

On Cctober 8, 2004, respondent issued petitioners a notice
of deficiency for taxable year 2002. Respondent disall owed
$34, 046 of petitioners’ clained $43,639 Schedule A iten zed

deductions for taxable year 2002. The $34, 046* di sal | owed by

‘1t appears from addi ng together the disallowed itens that
the total armount disallowed should be $34,047 (rounded to the
nearest dollar).
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respondent consists of: (1) A disallowed net nedical deduction
of $219; (2) disallowed total gifts to charity of $5,640; and (3)
di sall owed net limted m scellaneous item zed deductions of

$28, 188.

Di scussi on

In general, the Comm ssioner’s determnation in a notice of

deficiency is presuned correct. Wlch v. Helvering, 290 U S

111, 115 (1933). |In pertinent part, Rule 142(a)(1) provides the
general rule that “The burden of proof shall be upon the
petitioner”. In certain circunstances, however, if the taxpayer
i ntroduces credible evidence with respect to any factual issue
rel evant to ascertaining the proper tax liability, section 7491
pl aces the burden of proof on the Conm ssioner. Sec. 7491(a)(1);
Rul e 142(a)(2). Credible evidence is “‘the quality of evidence
whi ch, after critical analysis, * * * [a] court would find
sufficient * * * to base a decision on the issue if no contrary

evi dence were submtted ”.®> Baker v. Comm ssioner, 122 T.C. 143,

168 (2004) (quoting H gbee v. Comm ssioner, 116 T.C. 438, 442

(2001)). Section 7491(a)(1l) applies only if the taxpayer
conplies with substantiation requirenents, naintains all required

records, and cooperates with the Comm ssioner for w tnesses,

W interpret the quoted | anguage as requiring the
t axpayer’s evidence pertaining to any factual issue to be
evi dence the Court would find sufficient upon which to base a
deci sion on the issue in favor of the taxpayer. See Bernardo v.
Comm ssioner, T.C Meno. 2004-199.
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i nformati on, docunents, neetings, and interviews. Sec.
7491(a)(2). Al though neither party alleges the applicability of
section 7491(a), we conclude that the burden of proof has not
shifted to respondent with respect to any of the issues in the
present case.

Section 6001 and the regul ati ons pronul gated t hereunder
requi re taxpayers to maintain records sufficient to permt
verification of incone and expenses. As a general rule, if the
trial record provides sufficient evidence that the taxpayer has
incurred a deducti bl e expense, but the taxpayer is unable to
adequately substantiate the precise anount of the deduction to
whi ch he or she is otherwise entitled, the Court may estinate the
anmount of the deducti bl e expense, bearing heavily against the
t axpayer whose inexactitude in substantiating the anmount of the
expense is of his own naking, and all ow the deduction to that

extent. Cohan v. Comm ssioner, 39 F.2d 540 (2d G r. 1930).

However, in order for the Court to estimate the anount of an
expense, the Court nust have sonme basis upon which an estinmate

may be made. Vanicek v. Conmmi ssioner, 85 T.C 731, 742-743

(1985). Wthout such a basis, any all owance woul d anmount to

ungui ded | argesse. WIllians v. United States, 245 F. 2d 559, 560-

561 (5th Cr. 1957).
Mor eover, deductions are a matter of |egislative grace and

are allowed only as specifically provided by statute. | NDOPCO




-7 -

Inc. v. Conmm ssioner, 503 U S. 79, 84 (1992); New Colonial Ice

Co. v. Helvering, 292 U S. 435, 440 (1934).

Wth these well-established propositions in mnd, we nust
determ ne whether petitioners have satisfied their burden of
proving that they are entitled to the clained item zed deductions
ment i oned above.

1. M scel |l aneous |Item zed Deducti ons

As previously stated, on their Schedule A for taxable year
2002, petitioners claimed mscellaneous item zed deductions of
$28, 188 for job expenses incurred during taxable year 2002. The
deduction was clainmed for expenses incurred relating to
petitioner’s travel between his residence in Morefield, Wst
Virginia, and construction/work sites in Baltinore, Myl and,
Arlington, Virginia, Union Bridge, Maryland, and Annapolis,

Maryl and. Respondent disall owed the deductions in full.
Respondent determ ned that petitioners did not substantiate the
cl ai mred expenses or, if substantiated, petitioners did not prove
that the expenses were not reinbursed by petitioner’s enployer;
nor did petitioners prove that Morefield, Wst Virginia, was
petitioner’s tax hone.

Section 162(a) allows a deduction for ordinary and necessary
busi ness expenses paid or incurred during the taxable year in
carrying on any trade or business. For an expense to be

“ordinary” the transaction that gives rise to the expense nust be
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of a common or frequent occurrence in the type of business

i nvol ved. Deputy v. du Pont, 308 U. S. 488, 495 (1940). To be

“necessary” an expense nust be “appropriate and helpful” to the

taxpayer’s business. Wlch v. Helvering, supra at 113-114. The

performance of services as an enpl oyee constitutes a trade or
busi ness. See sec. 1.162-17(a), Incone Tax Regs. The enpl oyee
must show the rel ati onship between the expenditures and the

enpl oynent. See Evans v. Conm ssioner, T.C Meno. 1974-267,

affd. 557 F.2d 1095 (5th Cr. 1977). The taxpayer bears the

burden of substanti ati on. Hr adesky v. Conm ssioner, 65 T.C 87,

90 (1975), affd. per curiam540 F.2d 821 (5th Cr. 1976). “The
determ nati on of whether an expenditure satisfies the
requi renents of section 162 is a question of fact.” Shea v.

Comm ssioner, 112 T.C 183, 186 (1999).

In the case of travel expenses, entertainnent expenses, and
expenses paid or incurred with respect to listed property, e.g.,
passenger autonobiles, section 274 overrides the Cohan doctrine,
and expenses are deductible only if the taxpayer neets the
section’s stringent substantiation requirements. Secs. 274(d),

280F(d) (4); Sanford v. Conm ssioner, 50 T.C. 823, 827-828 (1968),

affd. 412 F.2d 201 (2d Cr. 1969); sec. 1.274-5T(a), Tenporary
| ncone Tax Regs., 50 Fed. Reg. 46014 (Nov. 6, 1985).
Section 274(d) specifically provides:

SEC. 274(d). Substantiation Required.--No deduction or
credit shall be all owed--
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(1) under section 162 or 212 for any traveling
expense (including neals and | odgi ng whil e away
from hone),

(2) for any itemw th respect to an activity which
is of a type generally considered to constitute
entertai nment, anusenment, or recreation, or with
respect to a facility used in connection with such
an activity,

(3) for any expense for gifts, or

(4) with respect to any listed property (as
defined in section 280F(d)(4)),

unl ess the taxpayer substantiates by adequate records or by

sufficient evidence corroborating the taxpayer’s own

statenent (A) the anmpbunt of such expense or other item (B)

the time and place of the travel, entertai nnment, anusenent,

recreation, or use of the facility or property, or the date
and description of the gift, (C the business purpose of the
expense or other item and (D) the business relationship to

t he taxpayer of persons entertained, using the facility or

property, or receiving the gift. * * *

This section “contenplates that no deduction or credit shall be
al l oned a taxpayer on the basis of such approxi mations or
unsupported testi nony of the taxpayer.” Sec. 1.274-5T(a),
Tenporary I nconme Tax Regs., supra.

In order to substantiate a deduction by neans of adequate
records, a taxpayer nust maintain a diary, |og, statenent of
expenses, trip sheet, or simlar record, and docunentary evi dence
whi ch, in conbination, are sufficient to establish each el enent
of each expense or use. Sec. 1.274-5T(c)(2)(i), Tenporary |ncone
Tax Regs., 50 Fed. Reg. 46017 (Nov. 6, 1985). A contenporaneous
log is not required, but corroborative evidence to support a

t axpayer’s record of the elenents of expenditure or use nust have
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“a high degree of probative value to elevate such statenent and
evidence to the level of credibility” of a contenporaneous
record. Sec. 1.274-5T(c)(1), Tenporary Incone Tax Regs., supra.
Thus, no deduction for expenses under section 274(d) nay be
al l oned on the basis of any approximation or the unsupported

testimony of the taxpayer. See, e.g., Mirata v. Conm ssioner,

T.C. Meno. 1996-321; Golden v. Commi ssioner, T.C Mno. 1993-602.

Petitioner did not keep a handwitten log of his travel and
meals. In order to substantiate his clained business travel for
2002, petitioner offered into evidence the typed summary of his
travel and an information sheet fromhis enployer showing trips
to job sites. The typed summary, as stated before, shows the
nunmber of round trips nade frompetitioner’s home to the job
sites, the round-trip mleage, and the neal expenses paid. There
are no receipts in the record indicating neal expenses. In
addition, the Court cannot determ ne what the nunbers on the
informati on sheet frompetitioner’s enployer indicate. Further,
petitioner did not explain the information sheet, nor did he
testify as to its contents. Petitioner received $35 as
rei nbursenent fromhis enployer for every day he traveled to a
nongover nnent work site, such as Baltinore, Maryland, or Union
Bri dge, Maryland. The $35 was to rei nburse himfor gasoline

expenses and neal expenses paid during work-related travel.
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Al so, petitioner’s enployer reinbursed him“34 cents per mle for
travel i ng expenses”, in addition to the $35 per day.

We believe petitioner did travel to the job sites during
2002. However, we conclude that petitioner has not satisfied the
substantiation requirenments of section 274(d) as to the m | eage
and neal expenses. Although, for the sake of argunent, if we
conclude that petitioner has satisfied the substantiation
requi renents of section 274(d) as to the m | eage and neal
expenses, petitioner has not shown that he was not reinbursed for
all of his traveling expenses, i.e., mleage and neals, by his
enpl oyer. Further, even if petitioner could substantiate the
travel expenses in issue and that such anmounts were not
rei mbursed by his enployer, upon the basis of the record we
conclude that Baltinore, Maryland, and not Moorefield, Wst
Virginia, was petitioner’s “tax honme”, and therefore he woul d be
entitled to reinbursenent only for travel while he was away from
his enployer’s regional office in Baltinore, Maryland, on work
assignnent. The mleage for these trips is not in the record,
and thus we could not nake a Cohan determ nati on.

2. Charitable Contribution

As previously stated, petitioners on their Schedule A filed
with their Federal income tax return for taxable year 2002
claimed a deduction for contributions to charity by cash or check

of $5, 640.
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Respondent determ ned that petitioners did not adequately
substantiate any of their clainmed charitable contribution
deducti on.

A deduction generally is allowed for any charitable
contribution made within the taxable year. Sec. 170(a)(1).

As previously stated, taxpayers generally nust keep records
sufficient to establish the anobunts of the itens required to be
shown on their Federal incone tax return. Sec. 6001; sec.

1. 6001-1(a), (e), Incone Tax Regs. In the event that a taxpayer
establi shes that a deducti bl e expense has been paid but is unable
to substantiate the preci se anount, we generally may estimte the
anmount of the deducti bl e expense, bearing heavily against the

t axpayer whose inexactitude in substantiating the anmount of the

expense is of his own naking. Cohan v. Comm ssioner, 39 F.2d at

543-544. W cannot estimate a deducti bl e expense, however,
unl ess the taxpayer presents evidence sufficient to provide sone

basi s upon which an estimate may be made. Vanicek v.

Conmm ssioner, 85 T.C. 731 (1985).

Deductions for charitable contributions are subject to
further substantiation requirenents. Sec. 170(a)(1l). Cenerally,
such deductions nust be substantiated with reliable witten
records reflecting the nane of the donee, the date of the
contribution, and either the anmount of any cash contribution or a

description of the property contributed. Sec. 1.170A-13(a) and
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(b), Incone Tax Regs. Deductions for contributions of $250 or
nore are disallowed in the absence of a contenporaneous witten
acknow edgnent of the contribution by the donee. Sec. 170(f)(8);
sec. 1.170A-13(f), Incone Tax Regs.

Petitioners provided a typed receipt, signed by Bi shop
Hender son Weel er, acknow edgi ng that petitioners contributed
$3,359.87 to the First Church of God in Christ. Petitioners
testified that a total amount of $3,359.87 was contri buted by
them during the taxable year 2002 at Sunday worship services. 1In
view of the fact that petitioners attended services regularly and
that we believe the receipt is credible, we find that the receipt
is sufficient substantiation of petitioners’ charitable
contribution of $3,359.87. However, petitioners have not
testified as to or substantiated charitable contributions above
that anmount. Thus, we conclude that petitioners are entitled to
a charitable contribution deduction of $3,360° for the taxable
year 2002.

3. Medi cal and Dent al Expenses

As previously stated, on their Schedule A for taxable year
2002, petitioners clainmed a deduction for nedical and dental
expenses incurred of $219 above the 7.5-percent fl oor.
Respondent disallowed the deduction in full. Respondent

determ ned that petitioners did not prove that the expenses were

5This amount is rounded to the nearest dollar.
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incurred or, if incurred, that they were paid during taxable year
2002.
Section 213(a) allows as a deduction any expenses that are
paid during the taxable year for the nmedical care of the
t axpayer, his spouse, and dependents and that are not conpensated

for by insurance or otherwise. Estate of Smth v. Conmm Ssioner,

79 T.C. 313, 318 (1982). The deduction is allowed only to the
extent the anount exceeds 7.5 percent of adjusted gross incone.
Sec. 213(a); sec. 1.213-1(a)(3), Incone Tax Regs. The term
“medi cal care” includes anounts paid “for the diagnosis, cure,
mtigation, treatnment or prevention of disease, or for the

pur pose of affecting any structure or function of the body”.

Sec. 213(d)(1)(A); Estate of Smth v. Conm ssioner, supra at 318-

319.

Petitioners testified that they paid $1,231 in nedical
expenses during taxable year 2002. Gving petitioners the
benefit of the doubt, we find that petitioners’ testinony
subst anti ates medi cal expenses of $1,231. However, as previously
stated, the deduction for nedical expenses is allowed only to the
extent the anount exceeds 7.5 percent of adjusted gross incone.
Sec. 213(a); sec. 1.213-1(a)(3), Incone Tax Regs. Because
petitioners reported adjusted gross incone for taxable year 2002
of $55,009, $1, 231 does not exceed 7.5 percent of petitioners’

adj usted gross incone. Therefore, since petitioners did not
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testify as to any other nedical and dental expenses, and they
have not offered into evidence any docunentation substantiating
ot her nedi cal and dental expenses, we conclude that they are not
entitled to any nedi cal and dental expense deduction for taxable
year 2002. See sec. 213(a); sec. 1.213-1(a)(3), Incone Tax Regs.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

under Rul e 155.




