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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

VELLS, Judge: Respondent determ ned a deficiency of $3, 246
in petitioners’ Federal inconme tax for tax year 2004. After

concessi ons by respondent,! we nust deci de whether petitioners

!Respondent concedes that petitioners are not liable for the
sel f-enpl oynent tax. Accordingly, petitioners are not entitled
to the correspondi ng deduction for one-half of the self-

(continued. . .)
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are entitled to deduct expenses they clained on Schedule C,
Profit and Loss from Busi ness, attached to their 2004 tax return
for mleage driven, autonobile repairs and mai ntenance, neals and
entertai nment, cellular telephone service, advertising and
franchi se fees, professional dues, office supplies and expenses,
and | egal and professional fees.

FI NDI NGS OF FACT

Sone of the facts and certain exhibits have been sti pul at ed.
The stipulations of fact are incorporated in this opinion by
reference and are so found.

At the tinme they filed the petition, petitioners resided in
Fl ori da.

Petitioners are husband and wife. Petitioners filed a joint
Federal inconme tax return for their 2004 tax year.

Petitioner Ena M Flemng (Ms. Flemng) is enployed as a
school teacher. Petitioner Brian R Flemng (M. Flemng) is a
real estate agent for the Keyes Co.

For their 2004 tax year petitioners reported no gross incomne
on Schedule C of their Federal inconme tax return. However,

petitioners clained as deducti bl e expenses on that Schedule C

Y(...continued)
enpl oynment tax for their 2004 tax year. Respondent al so concedes
that petitioners are entitled to a deduction for franchise fees
of $765 and advertising expenses of $231 for their 2004 tax year.
However, respondent di sputes any deduction for advertising and
franchi se fees above this anount.
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M | eage driven of $5,258, autonpbile repairs and mai nt enance of
$580, neals and entertai nment (after reduction by the 50-percent
limtation of section 274(n)?2) of $45, |egal and professional
fees of $1,397, and cellul ar tel ephone service, advertising,
franchi se fees, office expenses and supplies, and professional
dues in the total anount of $4, 306.

On Septenber 17, 2007, respondent sent petitioners a notice
of deficiency. Petitioners tinely filed a petition in this Court
for redeterm nation of the deficiency.

OPI NI ON

CGenerally, the Comm ssioner’s determ nation of a deficiency

is presuned correct, and the taxpayer has the burden of proving

it incorrect. Rule 142(a); Wl ch v. Helvering, 290 U. S. 111, 115

(1933).°3
Deductions are a matter of |egislative grace, and taxpayers
bear the burden of proving their entitlenent to the deductions

claimed. Sec. 6001; INDOPCO, Inc. v. Conm ssioner, 503 U S. 79,

84 (1992). Section 162(a) allows a deduction fromincone for al
ordi nary and necessary expenses for carrying on a trade or

busi ness during the taxable year. However, a taxpayer generally

2Unl ess otherwi se indicated, all Rule references are to the
Tax Court Rules of Practice and Procedure, and all section
references are to the Internal Revenue Code, as anended.

3Petitioners do not contend that sec. 7491(a) should apply
to shift the burden of proof to respondent, nor did they
establish that it should apply.
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must keep records sufficient to establish the amounts of the
itens reported on his Federal inconme tax return. Sec. 6001; sec.
1. 6001-1(a), (e), Incone Tax Regs. In the event that a taxpayer
establi shes that a deducti bl e expense has been paid but is unable
to substantiate the preci se anount, we generally may estimte the
anmount of the deducti bl e expense bearing heavily against the
t axpayer whose inexactitude in substantiating the anmount of the

expense is of his own meking. Cohan v. Conm ssioner, 39 F.2d

540, 543-544 (2d CGr. 1930). W cannot estimte a deductible
expense, however, unless the taxpayer presents evidence
sufficient to provide sone basis upon which an estimate may be

made. Vanicek v. Conm ssioner, 85 T.C. 731, 743 (1985).

Section 274(d) supersedes the Cohan doctrine for certain

categories of expenses. Sanford v. Conmm ssioner, 50 T.C 823,

827-828 (1968), affd. per curiam41l2 F.2d 201 (2d Gr. 1969). A
deduction is disallowed wth regard to traveling expenses, neals
and entertainnment, or listed property unless the taxpayer
properly substantiates: (1) The anobunt of such expense, (2) the
time and place of the expense, (3) the business purpose, and (4)
in the case of neals and entertai nnent, the business relationship
bet ween the taxpayer and the persons being entertained. Sec.
274(d). Section 280F(d)(4) includes as |listed property any
passenger autonobile or cellular telephone. GCenerally, expenses

subject to the strict substantiation requirenments of section



- 5 -
274(d) must be disallowed in full unless the taxpayer satisfies

every element of those requirenents. Sanford v. Conm ssioner,

supra; Larson v. Commi ssioner, T.C Meno. 2008-187; sec. 1.274-

5T(a), Tenporary Incone Tax Regs., 50 Fed. Reg. 46014 (Nov. 6,
1985). In the case of listed property that is used both
personal |y and professionally, expenses are disallowed unless a

t axpayer establishes the anmobunt of business use of the property

in question. Kinney v. Conm ssioner, T.C Meno. 2008-287; d sen

v. Comm ssioner, T.C Meno. 2002-42, affd. 54 Fed. Appx. 479 (9th

Cir. 2003); sec. 1.274-5T(b)(6)(i)(B), Tenporary I|Incone Tax
Regs., 50 Fed. Reg. 46016 (Nov. 6, 1985).

Taxpayers may substantiate their deductions by either
adequate records or sufficient evidence that corroborates the
taxpayer’s own statenent. Sec. 274(d). To satisfy the adequate
records requirenent, a taxpayer nust maintain records and
docunentary evidence that in conbination are sufficient to
establish each el ement of an expenditure or use. Larson v.

Comm ssi oner, supra; sec. 1.274-5T(c)(2)(i), Tenporary Income Tax

Regs., 50 Fed. Reg. 46017 (Nov. 6, 1985). A contenporaneous |og
is not required, but corroborative evidence used to support a

t axpayer’s reconstruction “of the elenents of * * * the
expenditure or use nust have a high degree of probative value to
el evate such statenment” to the level of credibility of a

cont enpor aneous record. Larson v. Conm Ssioner, supra; Sec.
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1.274-5T(c) (1), Tenporary Income Tax Regs., 50 Fed. Reg. 46016
(Nov. 6, 1985).

In the absence of adequate records, a taxpayer may
alternatively establish an elenent by “his own statenent, whether
witten or oral, containing specific information in detail as to
such elenent” and by “other corroborative evidence sufficient to

establish such element.” Larson v. Commi SSioner, supra, Sec.

1.274-5T(c)(3), Tenporary Income Tax Regs., 50 Fed. Reg. 46020
(Nov. 6, 1985). However, we may not use the Cohan doctrine to

estimate expenses covered by section 274(d). Sanford v.

Conmi ssi oner, supra at 827; Larson v. Commi SSioner, supra.

Petitioners’ expenses can be divided into two categories:
(1) Those that nmust neet the strict substantiation requirenents
of section 274(d) in addition to otherw se qualifying as
deducti bl e under section 162 and (2) those that nust neet only
the general substantiation requirenents of section 162. The
expenses that nust neet the section 274(d) requirenents include
car and truck expenses for m | eage driven, autonobile repairs and
mai nt enance, neal s and entertai nment, and expenses for cellular
t el ephone services. Secs. 274(d), 280F(d)(4). Expenses that are
not required to neet the strict substantiation requirenents of
section 274(d) but nust neet the general substantiation

requi renents include advertising and franchi se fees, professional
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dues, office supplies and expenses, and fees for |egal and
pr of essi onal services.

W first address those expenses that nust neet the strict
substantiation requirenments of section 274(d). For their 2004
tax year petitioners clainmed car and truck expenses for m |l eage
driven of $5,258. Petitioners subnitted a nmleage log to
substanti ate those expenses. The mleage log lists total mles
driven for the day. The |og does not contain any entries
regardi ng the business purpose of the trips, and in many
instances it lists the destination as “local”.* Mbreover,
petitioners’ log is inconpatible with receipts they provided.?®
Accordi ngly, we conclude that petitioners’ mleage | ogs are not
adequate records of their m |l eage expense. Simlarly, we
conclude that petitioners have failed to provide other
corroborative evidence sufficient to establish that they have net
the requirenents of section 274(d). Consequently, we sustain
respondent’s determ nation disallow ng a deduction for car and
truck expenses for mleage driven clained on petitioners’ 2004

tax return.

‘M. Flemng testified that “local” nmeans that he was
| ooki ng at buil di ngs and surveyi ng nei ghbor hoods, making separate
stops along the way. However, M. Flemng failed to provide nore
specificity.

SPetitioners’ log for Nov. 2004, indicates a begi nning
m | eage of 33,200, while an invoice petitioners offered fromBJ's
Tire Service Center, dated Dec. 23, 2004, indicates a m | eage of
32, 433.
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We next turn to petitioners’ expenses for repairs and
mai nt enance on their autonobiles. M. Flemng testified that
petitioners had two autonobiles and that both were used in his
real estate business. Petitioners clained $580 for repairs and
mai nt enance of their autonobiles. |In support of their claim
petitioners provided an invoice for $113 for the installation of
atire on one of their autonobiles. However, petitioners failed
to all ocate between the business and personal use of their
personal autonobiles as required under section 274(d). See dsen

v. Conmm ssioner, supra; sec. 1.274-5T(b)(6)(i)(B), Tenporary

| ncome Tax Regs., supra. Accordingly, we sustain respondent’s
determ nation disallow ng a deduction for autonobile repairs and
mai nt enance cl ai med on petitioners’ 2004 tax return.

We next consider petitioners’ neals and entertai nnment
expenses. Petitioners failed to present, and we do not find, any
evi dence of the business relationship of the persons entertained
or of the business purpose of the expenses. See sec. 274(d).
Accordi ngly, we sustain respondent’s determ nation disallowng a
deduction for neals and entertai nment clainmed on petitioners’
2004 tax return.

As to petitioners’ cellular tel ephone expenses, each
petitioner owed a cellular tel ephone and petitioners provided
records for both. Petitioners testified that M. Flem ng used

his cellular tel ephone to call Ms. Flem ng and one friend, but
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that all other calls were for business purposes. However,
petitioners failed to allocate between the personal and business
use of M. Flem ng’s cellular telephone or Ms. Flem ng' s cellular
t el ephone as required under section 274(d). See Kinney V.

Comm ssioner, T.C Meno. 2008-287. Accordingly, we sustain

respondent’s determ nation disallow ng a deduction for
petitioners’ cellular tel ephone expenses clainmed on their 2004
tax return.

As to petitioners’ expenses that are not required to neet
the strict substantiation requirenments of section 274(d) in
addition to the requirenents of sections 162 and 6001,
petitioners clained other expenses of $4,306 and | egal and
prof essional fees of $1,397 on their 2004 tax return. |ncluded
within the $4, 306 are expenses for advertising and franchise
fees, professional dues, office expenses, and office supplies.®
For the advertising and franchi se fees, petitioners have
submtted nonthly invoices fromthe Keyes Co., M. Flem ng s rea
estate conpany, for petitioners’ 2004 tax year. The nonthly
statements |ist franchise fees totaling $1,020 and adverti sing
fees totaling $231. Respondent has conceded that petitioners are

entitled to franchise fees of $765 and advertising fees of $231.

SExpenses for cellular tel ephone service are al so included
within the $4,306 of other expenses. However, cellul ar
t el ephones are listed property that nmust neet the strict
substantiation requirenments of sec. 274(d).



- 10 -

Petitioners argue, but have failed to prove, that all anounts
billed were deductible fromtheir 2004 inconme. Petitioners
testified that amounts billed, once paid, were renoved fromlater
i nvoi ces. However, several of the Keyes Co. invoices from
petitioners’ 2005 tax year show anmounts carried over from
petitioners’ 2004 tax year. |In addition to the Keyes Co.
i nvoi ces, petitioners provided bank records that purportedly show
busi ness expenses. M. Flemng testified that he placed a
checkmark next to each purported business expense. One entry
shows an expense of $51 for advertising in the |ocal paper.
Accordingly, we hold that petitioners are entitled to a deduction
for advertising expenses of $51 in excess of respondent’s
concessi on of $231 for their 2004 tax year.

As to petitioners’ professional dues, petitioners provided
i nvoi ces for professional dues of $817. The invoices do not
i ndi cate whether the $817 was paid, and petitioners failed to
provi de any docunentation, such as receipts, cancel ed checks, or
credit card statenents, to show that the professional dues were
paid. M. Flenming testified that he paid the $817, but given
petitioners’ history of untinely paynents and | ack of
docunentation, we find his testinony unpersuasive. Additionally,
we were unable to match paynent of the professional dues to
petitioners’ 2004 bank statenents. Accordingly, we conclude that

petitioners have failed to prove that they paid $817 for
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pr of essi onal dues. Consequently, we sustain respondent’s
determ nati on denying a deduction for petitioners’ professional
dues claimed on their 2004 tax return.

As to petitioners’ clainmed deduction for office supplies and
expenses, in support of their clained deduction petitioners
provi ded personal bank statenents which they all ege show busi ness
expenses by notations of checkmarks, as stated above. Many of
the checked itens were for purchases at Ofice Max and the U. S.
Postal Service. However, petitioners failed to provide any
addi tional testinony or evidence explaining the checked itens.
Accordi ngly, we conclude that, w thout nore, petitioners’
evidence fails to provide a sufficient evidentiary basis to nake

a Cohan estimte of costs. See Vanicek v. Conmi ssioner, 85 T.C.

at 743. Consequently, we sustain respondent’s denial of
petitioners’ deduction for office supplies and expenses cl ai ned
on their 2004 tax return.

Finally, as to petitioners’ expenses for |egal and
prof essional fees, petitioners failed to present any evidence or
argunent on |l egal and professional fees. Therefore, petitioners
have failed to provide an evidentiary basis to nmake a Cohan
estimate of expenses for |egal and professional fees. See

Vani cek v. Comm ssioner, supra. Accordingly, we sustain

respondent’s deficiency determ nations regarding the |egal and
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prof essional fees clainmed as a deduction on petitioners’ 2004 tax
return.
The Court has considered all other argunments made by the
parties and, to the extent we have not addressed them herein, we
consi der them noot, irrelevant, or wthout nerit.

To reflect the foregoing and respondent’s concessi ons,

Deci sion will be entered

under Rul e 155.




