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MVEMORANDUM OPI NI ON

VASQUEZ, Judge: This case is before the Court on
respondent’s notion for summary judgnent and notion to inpose a

penal ty under section 6673.1

1 Unless otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.



Backgr ound

By notice of deficiency, respondent determ ned a deficiency
of $3,300 and additions to tax of $825 and $176.55 pursuant to
sections 6651(a)(1) and 6654(a), respectively, in petitioner’s
1997 Federal incone tax.

On July 17, 2003, petitioner invoked the jurisdiction of
this Court by filing an inproper petition.

On July 21, 2003, the Court ordered petitioner to file a
proper anmended petition on or before Septenber 19, 2003.

On August 13, 2003, petitioner filed a status report
acknow edgi ng receipt of the Court’s July 21, 2003, order and
stating that the case could be resolved w thout an anended
petition once “Regional or D strict Counsel” was assigned.

On Septenber 17, 2003, petitioner filed an anended petition.
Petitioner requested that this case be conducted under the smal
tax case procedure. In the anmended petition, petitioner noted
that in the notice of deficiency respondent nade an adj ust nent
for $15,000 in wages he admitted he received in 1997 but failed
to include an additional $37,000 in wages petitioner received
during 1997.

On Decenber 15, 2003, petitioner filed a notion for judgnent
on the pleadings. Petitioner characterized the primary issue in
his case as whether he was a “taxpayer” and asserted that he had

chal l enged this issue. The notion for judgnent on the pleadi ngs
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al so contained other frivolous and groundl ess statenents,
contentions, and argunents.

On January 9, 2004, the Court denied petitioner’s notion for
j udgnment on the pl eadi ngs.

By notice dated February 10, 2004, the Court set this case
for trial at the Court’s Dallas, Texas, session beginning Apri
26, 2004. This notice specifically stated: “YOUR FAILURE TO
APPEAR MAY RESULT IN DI SM SSAL OF THE CASE AND ENTRY OF DECI SI ON
AGAI NST YOU.”

On March 8, 2004, petitioner filed a notion for continuance.

On March 17, 2004, the Court denied petitioner’s notion for
conti nuance. The Court also ordered that petitioner’s request
for adm ssions be returned to petitioner unfiled, and that
petitioner and respondent neet as soon as practical for purposes
of informal discovery and to conplete a stipulation of facts as
required by Rule 91 (March 17 order). |In the March 17 order, we
stated: “Respondent further objects that petitioner’s request
docunent ‘requests respondent to admt to matters that are
irrelevant, conclusions of law, frivolous argunents and not
properly discoverable.” W do not disagree.”

On March 18, 2004, petitioner filed a notion to renove the
smal | tax case designation and anot her docunent the Court filed

as petitioner’s pretrial nmenorandum The pretrial menmorandum
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contai ned frivolous and groundl ess statenments, contentions, and
argunent s.

On March 19, 2004, the Court granted petitioner’s notion to
remove the small tax case designation and ordered respondent to
file an answer to the anmended petition on or before April 19,
2004.

On March 25, 2004, petitioner filed a notice of
nonacqui escence to the March 17 order and a notion for
conti nuance.

On March 30, 2004, the Court denied petitioner’s notion for
cont i nuance.

On April 2, 2004, respondent filed an answer. |In the
answer, respondent affirmatively alleged that (1) he received a
proposed set of stipulations frompetitioner, (2) petitioner
attached a Form W2, Wage and Tax Statenent, for 1997 from
Enterprise Network Systens, Inc., listing petitioner’s nane and
address and $37,019.21 in wages paid to petitioner, (3) the Form
W2 has a typographical error in which the nunerals in
petitioner’s Social Security nunber have been transposed, (4) on
the basis of petitioner’s adm ssion of receipt of this incone in
hi s amended petition and the Form W2 respondent proposed an
i ncreased deficiency for petitioner for 1997, and (5) the total
deficiency for 1997 is $12,006. Additionally, upon the basis of

the additional unreported incone fromEnterprise Network Sys.,
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Inc., not contained in the notice of deficiency, respondent also
asserted that the total additions to tax pursuant to sections
6651(a) and 6654(a) are $3,001.50 and $642. 33, respectively.

That sanme day, petitioner filed a notion to shift the burden
of proof to respondent pursuant to section 7491 and a notion for
interlocutory review of the March 17 order.

On April 9, 2004, petitioner filed a notice of refusal to
stipul at e.

On April 13, 2004, the Court denied petitioner’s notion for
interlocutory review. |In order to give petitioner tine to file a
reply to the answer, the Court also ordered this case stricken
fromthe Court’s Dallas, Texas, session beginning April 26, 2004,
and continued it generally.

On April 22, 2004, petitioner filed a notion for stay, an
obj ection regardi ng the docket sheet, a second notion for
j udgnent on the pleadings, and a notion for interlocutory appeal.

In the objection, petitioner objected to the capitalization
of certain letters of his nanme and to the address listing
petitioner as a “resident” of a State “via the identifier of
‘“TX.”” Petitioner clainmed he was not a resident of that State.
In his objection regarding the docket sheet, beneath his
signature, petitioner listed his address as 1908 Vassar Drive,

Ri chardson, Texas 75081. This is the sane address that

petitioner had listed in his inperfect petition.
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In the notion for interlocutory review, petitioner requested
interlocutory review of all the orders of the Court and stated:
“This notice intends also to cover prospectively any such order
as it beconmes a decision of the Tax Court.”

On April 28, 2004, the Court denied petitioner’s notion for
stay, notion for judgnent on the pleadings, and notion for
i nterl ocutory appeal.

On May 12, 2004, the Court notified respondent that
petitioner had filed on April 2, 2004, a notion to shift the
burden of proof and that if there was an objection, a notice of
objection had to be filed on or before June 1, 2004.

On May 28, 2004, respondent filed an objection to
petitioner’s notion to shift the burden of proof, and pursuant to
Rule 37, filed a notion for entry of order that undenied
all egations in the answer to the anended petition be deened
adm tted.

On June 4, 2004, the Court denied petitioner’s notion to
shift the burden of proof. The Court also notified petitioner
t hat respondent had filed on May 28, 2004, a notion for an order
that the specified affirmative allegations in the answer be
deened admtted; that if petitioner filed a reply as required by
Rul e 37 on or before June 24, 2004, respondent’s notion would be

denied; and that if petitioner did not file a reply, the Court
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woul d grant respondent’s notion and deem adm tted for purposes of
this case the affirmative allegations in the answer.

On June 21, 2004, petitioner filed a reply. 1In the reply,
petitioner admtted respondent received a proposed set of
stipulations frompetitioner; petitioner attached the Form W2
for 1997 fromEnterprise Network Sys., Inc., listing petitioner’s
name and address; and petitioner admtted that the Form W2 has a
t ypographical error in which the nunerals in petitioner’s Soci al
Security nunber have been transposed. Petitioner denied that a
deficiency exists or that any additions to tax are justified.

On June 22, 2004, the Court denied respondent’s notion for
entry of order that undenied allegations in the answer to the
anended petition be deened adm tt ed.

By notice dated June 30, 2004, the Court set this case for
trial at the Court’s Dallas, Texas, session beginning Decenber 6,
2004. This notice specifically stated: “YOUR FAI LURE TO APPEAR
MAY RESULT I N DI SM SSAL OF THE CASE AND ENTRY OF DECI SI ON AGAI NST
YOU.” Attached to this notice was the Court’s standing pretrial
order.

On Novenber 12, 2004, the Court | odged respondent’s

objection to petitioner’s request for adm ssions. Respondent
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attached a copy of petitioner’s request for adm ssions to his
obj ection.?

On Novenber 16, 2004, pursuant to Rule 90, the Court ordered
petitioner to file his request for adm ssions. Petitioner failed
to do so.

On Novenber 22, 2004, petitioner filed a status report. The
status report alleged crimnal conduct by the Court and contai ned
di srespectful and vulgar statenents directed to the Court.

Petitioner failed to appear at the call or recall of his
case.

On Decenber 13, 2004, respondent filed a notion for summary
judgnent and a notion to inpose a penalty under section 6673.
Petitioner filed no response to either notion.

Di scussi on

A Mbtion for Sunmmary Judgnment

Rul e 121(a) provides that either party may nove for summary
judgnment upon all or any part of the legal issues in controversy.
Full or partial sunmary judgnment nay be granted only if it is
denonstrated that no genuine issue exists as to any material fact
and a decision may be rendered as a matter of law. Rule 121(b);

Sundstrand Corp. v. Conm ssioner, 98 T.C 518, 520 (1992), affd.

17 F.3d 965 (7th Gir. 1994).

2 W note that petitioner’s requests included: “*‘Taxpayer’
means fiduciary”, “‘United States’ is a federal corporation”, and
““UNI TED STATES OF AMERI CA" is another federal corporation”
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We conclude that there is no genuine issue as to any
material fact and that a decision nay be rendered as a natter of
I aw.

1. Deficiency Determined in the Notice of Deficiency

Petitioner did not appear at trial. W previously ruled
that the burden of proof did not shift to respondent pursuant to
section 7491(a). Petitioner bears the burden of proof for the
deficiency determined in the notice of deficiency. See Rule
142(a). Petitioner failed to produce any evidence to rebut the
deficiency determ ned by respondent in the notice of deficiency.
Accordi ngly, we sustain respondent’s deficiency determ nation
contained in the notice of deficiency.?

2. | ncreased Defi ci ency

Respondent bears the burden of proof on the increased
deficiency. See i1d. The increased deficiency derives from
$37,019.21 in wages paid to petitioner by Enterprise Network
Sys., Inc. This anmount is inconme to petitioner. See sec. 61

Petitioner, as early as the anended petition, admtted
receiving this incone and provided respondent a docunent to
support this adm ssion. Petitioner further admtted that this

anount was not included in the notice of deficiency.

8 W note that, in the alternative, we could have di sm ssed
this portion of the case pursuant to Rule 123(b). Cf. Wite v.
Comm ssioner, T.C. Menp. 1997-459.




- 10 -
Accordi ngly, we conclude that petitioner is liable for the
i ncreased deficiency.

3. Additions to Tax

a. Burden of Production: Section 7491(c)

Section 7491(c) provides that the Conm ssioner will bear the
burden of production with respect to the liability of any
i ndi vidual for additions to tax and penalties. “The
Comm ssi oner’ s burden of production under section 7491(c) is to
produce evidence that it is appropriate to i npose the rel evant
penalty, addition to tax, or additional anmount”. Swain v.

Commi ssioner, 118 T.C. 358, 363 (2002); see also Hi gbee v.

Commi ssioner, 116 T.C. 438, 446 (2001). |If a taxpayer files a

petition alleging sone error in the determ nation of an addition
to tax or penalty, the taxpayer’s challenge will succeed unl ess
t he Comm ssi oner produces evidence that the addition to tax or

penalty is appropriate. Swain v. Comm ssioner, supra at 363-365.

The Comm ssioner, however, does not have the obligation to
i ntroduce evidence regardi ng reasonabl e cause or substanti al

authority. Higbee v. Conm ssioner, supra at 446-447.

b. Section 6651(a)(1)

Respondent determ ned that petitioner is liable for an
addition to tax pursuant to section 6651(a)(1l) for 1997. Section
6651(a) (1) inposes an addition to tax for failure to file a

return on the date prescribed (determned with regard to any
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extension of time for filing), unless such failure is due to
reasonabl e cause and not due to willful neglect.

Respondent submitted a certified transcript of petitioner’s
account for 1997. The certified transcript states that
petitioner did not file a return for 1997. Accordingly,
respondent has nmet his burden of production for the section
6651(a) (1) addition to tax for 1997.

Petitioner has not established that his failure to tinely
file for 1997 was due to reasonabl e cause. See Hi gbee v.

Conm ssi oner, supra at 446-447. Accordingly, petitioner is

liable for the section 6651(a)(1l) addition to tax for 1997.

C. Section 6654(a)

Section 6654 inposes an addition to tax for failure to pay
estimated i ncone tax. Respondent submtted petitioner’s Form W2
for 1997 fromEnterprise Network Sys., Inc., and a certified
transcript of petitioner’s account for 1997. The forns indicate
that petitioner did not have any Federal incone tax w thheld and
did not nmake any estimated i ncone tax paynents for 1997. W
concl ude that respondent has satisfied his burden of production
regarding this issue. Thus, petitioner nust conme forward with
evi dence sufficient to persuade the Court that respondent’s

determ nation is incorrect. See Rule 142(a); Welch v. Helvering,

290 U. S, 111, 115 (1933); see Hi gbee v. Comm ssioner, supra at

447.
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We find that petitioner had no incone tax w thheld and paid
no estimated i ncone taxes for 1997 and that no exception pursuant
to section 6654(e) applies. W hold that petitioner is |iable
for the addition to tax pursuant to section 6654(a).

4. Section 6673

Section 6673(a)(1l) authorizes this Court to require a
taxpayer to pay to the United States a penalty not to exceed
$25,000 if the taxpayer took frivolous or groundl ess positions in
the proceedings or instituted the proceedings primarily for
delay. A position maintained by the taxpayer is “frivol ous”
where it is “contrary to established | aw and unsupported by a

reasoned, col orable argument for change in the law.” Coleman v.

Comm ssioner, 791 F.2d 68, 71 (7th Cr. 1986); see also Hansen v.

Commi ssi oner, 820 F.2d 1464, 1470 (9th Cr. 1987) (section 6673

penal ty uphel d because taxpayer should have known cl ai m was
frivol ous).

Petitioner filed numerous frivol ous docunents and notions
with the Court. Petitioner has advanced shopworn argunents
characteristic of tax-protester rhetoric that has been
universally rejected by this and other courts. W]Icox v.

Conm ssi oner, 848 F.2d 1007 (9th Cr. 1988), affg. T.C Meno.

1987-225; Carter v. Conm ssioner, 784 F.2d 1006, 1009 (9th Cr

1986). We will not painstakingly address petitioner’s assertions

“Wth sonber reasoning and copious citation of precedent; to do
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so m ght suggest that these argunents have sone colorable nerit.”

Crain v. Conm ssioner, 737 F.2d 1417, 1417 (5th Cr. 1984).

We concl ude petitioner’s position was frivol ous and
groundl ess and that petitioner instituted and nai ntai ned these
proceedings primarily for delay. Accordingly, pursuant to
section 6673(a) we hold petitioner is liable for a $10, 000
penal ty.

To reflect the foregoing,

An appropriate order and

decision will be entered.




