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MVEMORANDUM OPI NI ON

VASQUEZ, Judge: This case is before the Court on
respondent’s notion for summary judgnment and to i npose a penalty

under section 6673.1

1 Unless otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.



Backgr ound

Petitioner failed to file Federal inconme tax returns for
1994, 1995, and 1996.

On Novenber 30, 1999, respondent sent petitioner a statutory
notice of deficiency for 1994, 1995, and 1996. Petitioner
received the notice of deficiency. Respondent determ ned
deficiencies in and additions to petitioner’s Federal incone tax
as follows:

Additions to Tax
Year Defi ci ency Sec. 6651(f) Sec. 6654(a)

1994 $6, 105 $1, 561 - -
1995 13,675 9,912 $714
1996 14, 324 10, 743 762

On April 24, 2000, respondent assessed the tax, additions to
tax, and interest for 1994, 1995, and 1996.

On February 14, 2003, respondent sent petitioner a Final
Notice, Notice of Intent to Levy and Notice of Your Right to a
Hearing with respect to petitioner’s 1994 and 1996 taxabl e years.

On March 5, 2003, respondent sent petitioner a Final Notice,
Notice of Intent to Levy and Notice of Your Right to a Hearing
with respect to petitioner’s 1995 taxabl e year.

On or about March 7, 2003, respondent filed a notice of
Federal tax lien regarding petitioner’s 1994, 1995, and 1996 tax

years.
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On March 10, 2003, respondent sent petitioner a Notice of
Federal Tax Lien Filing and Your Right to a Hearing Under |IRC
6320 regarding petitioner’s 1994, 1995, and 1996 tax years.

On March 14, 2003, petitioner sent respondent a Form 12153,
Request for a Collection Due Process Hearing, regarding his 1994,
1995, and 1996 tax years.? |In a 22-page attachnent to the Form
12153, petitioner essentially challenged his underlying tax
liability.

On July 10, 2003, petitioner mailed respondent three Forns
1041, U.S. Income Tax Return for Estates and Trusts, and Forns
W2, Wage and Tax Statenent, for 1994, 1995, and 1996.

On Septenber 3, 2003, a face-to-face hearing was held with
petitioner, Appeals Oficer Nancy J. Driver, and Appeals
Col l ection Specialist Veronica Smth. Appeals Oficer Driver
confirmed that respondent had conplied with all applicable | aws
and adm ni strative procedures regardi ng 1994, 1995, and 1996, and
she reviewed the adm nistrative file for those years. Petitioner
did not propose any collection alternatives at the hearing and
stated he was not interested in discussing collection

al ternatives because he did not believe he owed the anmounts in

2 On the face of the Form 12153, petitioner |listed 1994 and
1995 as the taxable periods. 1In his 22-page attachnment to the
Form 12153, petitioner referenced 1996. Additionally, on Apr. 9,
2003, petitioner filed a second Form 12153 on which he |isted
1996 as the taxable period. Respondent does not dispute that
petitioner timely requested hearings to challenge all 3 years.
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i ssue. Petitioner questioned Appeals Oficer Driver’s authority
to conduct a section 6330 hearing and wanted to discuss his
underlying liabilities for 1994, 1995, and 1996.

On Septenber 26, 2003, respondent issued a Notice of
Det erm nation Concerning Col |l ection Action(s) Under Section 6320
and/or 6330 to petitioner regarding his 1994, 1995, and 1996 t ax
years. In the notice of determ nation, respondent determ ned
that the proposed collection actions were appropriate and to
proceed with collection.

On Cct ober 24, 2003, petitioner petitioned the Court.

On Decenber 11, 2003, petitioner filed a notion for judgnent
on the pleadings. Petitioner asked that the answer be stricken
fromthe record. Petitioner characterized the primary issue in
his case as whether he was a “taxpayer” and stated that he had
chal l enged this issue. The notion for judgnent on the pleadi ngs
al so contained other frivolous and groundl ess statenents,
contentions, and argunents.

On Decenber 16, 2003, the Court denied petitioner’s notion
for judgnent on the pleadings.

On January 6, 2004, petitioner filed a status report
containing frivolous and groundl ess statenents, contentions, and
argunent s.

By notice dated June 30, 2004, the Court set this case for

trial at the Court’s Dallas, Texas, session beginning Decenber 6,
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2004. This notice specifically stated: “YOUR FAI LURE TO APPEAR
MAY RESULT I N DI SM SSAL OF THE CASE AND ENTRY OF DECI SI ON AGAI NST
YOU.” Attached to this notice was the Court’s standing pretrial
or der.

On Cct ober 29, 2004, respondent filed a notion for summary
judgnent and to inpose a penalty under section 6673.

On Novenber 1, 2004, the Court ordered petitioner to file
any objection to respondent’s notion for summary judgnment and to
i npose a penalty under section 6673 on or before Novenber 15,
2004.

On Novenber 12, 2004, the Court | odged respondent’s
objection to petitioner’s request for adm ssions.

On Novenber 16, 2004, pursuant to Rule 90, the Court ordered
petitioner to file his request for adm ssions. Petitioner failed
to do so.

On Novenber 18, 2004, petitioner filed a 53-page response to
respondent’s notion for summary judgnment and to i npose a penalty
under section 6673. Petitioner alleged crimnal conduct by the
Court and nmade di srespectful statenents directed to the Court.

On Novenber 19, 2004, the Court ordered respondent’s notion
for summary judgnment and to inpose a penalty under section 6673
cal endared for hearing at the Court’s Dall as, Texas, session
begi nni ng Decenber 6, 2004.

Petitioner failed to appear at the hearing.



Di scussi on

| . Mbtion for Sunmmary Judgnment

Rul e 121(a) provides that either party may nove for sunmmary
judgnent upon all or any part of the legal issues in controversy.
Full or partial sunmary judgnment nay be granted only if it is
denonstrated that no genuine issue exists as to any material fact
and a decision may be rendered as a matter of law. Rule 121(b);

Sundstrand Corp. v. Conm ssioner, 98 T.C 518, 520 (1992), affd.

17 F.3d 965 (7th Cir. 1994).

We conclude that there is no genuine issue as to any
material fact and that a decision nay be rendered as a natter of
I aw.

1. Determ nation To Proceed Wth Coll ection

Section 6320 provides that the Secretary shall furnish the
person described in section 6321 with witten notice (i.e., the
hearing notice) of the filing of a notice of |lien under section
6323. Section 6320 further provides that the taxpayer may
request admnistrative review of the matter (in the formof a
hearing) within a 30-day period. The hearing generally shall be
conducted consistent with the procedures set forth in section
6330(c), (d), and (e). Sec. 6320(c).

Section 6330(a) provides that the Secretary shall furnish
taxpayers with witten notice of their right to a hearing before

any property is |levied upon. Section 6330 further provides that
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the taxpayer may request admnistrative review of the matter (in
the formof a hearing) within a prescribed 30-day period. Sec.
6330(a) and (b).

Pursuant to section 6330(c)(2)(A), a taxpayer may raise at
the section 6330 hearing any relevant issue with regard to the
Commi ssioner’s collection activities, including spousal defenses,
chal l enges to the appropriateness of the Comm ssioner’s intended
collection action, and alternative neans of collection. Sego v.

Commi ssioner, 114 T.C. 604, 609 (2000); Goza v. Comm ssioner, 114

T.C. 176, 180 (2000). |If a taxpayer received a statutory notice
of deficiency for the years in issue or otherw se had the
opportunity to dispute the underlying tax liability, the taxpayer
is precluded fromchall enging the existence or anmount of the
underlying tax liability. Sec. 6330(c)(2)(B); Sego v.

Conmi ssi oner, supra at 610-611; Goza v. Conmi ssioner, supra at

182-183.
Petitioner received the notice of deficiency for 1994, 1995,
and 1996. Accordingly, he cannot challenge his underlying

liabilities. See sec. 6330(c)(2)(B); Sego v. Conm ssioner, supra

at 610-611; Goza v. Conm ssioner, supra at 182-183. Therefore,

we review respondent’s determ nation for an abuse of discretion.

See Sego v. Commi ssioner, supra at 610.

Petitioner has failed to raise a spousal defense, neke a

valid challenge to the appropriateness of respondent’s intended
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collection action, or offer alternative neans of collection.
These i ssues are now deened conceded. See Rule 331(b)(4).
Accordingly, we conclude that respondent did not abuse his
di scretion, and we sustain respondent’s determ nation to proceed
wi th collection.

I[11. Section 6673

Section 6673(a)(1l) authorizes this Court to require a
taxpayer to pay to the United States a penalty not to exceed
$25,000 if the taxpayer took frivolous or groundl ess positions in
the proceedings or instituted the proceedings primarily for
delay. A position nmaintained by the taxpayer is “frivol ous”
where it is “contrary to established | aw and unsupported by a

reasoned, colorable argument for change in the law.” Coleman v.

Comm ssioner, 791 F.2d 68, 71 (7th Cr. 1986); see also Hansen v.

Commi ssi oner, 820 F.2d 1464, 1470 (9th Cr. 1987) (section 6673

penal ty uphel d because taxpayer should have known cl ai m was
frivol ous).

Petitioner filed frivol ous docunents and notions with the
Court. Petitioner has advanced shopworn argunents characteristic
of tax-protester rhetoric that has been universally rejected by

this and other courts.® WIcox v. Conni ssioner, 848 F.2d 1007

3 Petitioner advanced simlar frivolous argunents in
Fl orance v. Comm ssioner, T.C Meno. 2005-60 (docket No. 11782-
03). That case also was on the Court’s Dallas, Texas, session
begi nning Dec. 6, 2004.
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(9th Gr. 1988), affg. T.C. Menp. 1987-225; Carter V.
Conmm ssi oner, 784 F.2d 1006, 1009 (9th Gr. 1986). W wll not

pai nst aki ngly address petitioner’s assertions “w th sonber
reasoni ng and copious citation of precedent; to do so m ght
suggest that these argunents have sone colorable nerit.” Crain

v. Comm ssioner, 737 F.2d 1417, 1417 (5th Gr. 1984).

We concl ude petitioner’s position was frivol ous and
groundl ess and that petitioner instituted and nai ntai ned these
proceedings primarily for delay. Accordingly, pursuant to
section 6673(a) we hold petitioner is liable for a $12,500
penal ty.

To reflect the foregoing,

An appropriate order and

decision will be entered.




