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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. Pursuant to section
7463(b), the decision to be entered is not reviewabl e by any
other court, and this opinion shall not be treated as precedent
for any other case. Unless otherw se indicated, subsequent

section references are to the Internal Revenue Code in



- 2 -

effect for the year in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure.

Respondent determ ned a deficiency of $5,046 in petitioner’s
2005 Federal inconme tax. The issues for decision are whether
petitioner is entitled to: (1) Dependency exenption deductions
for two of his children; (2) head of household filing status; (3)
the refundabl e portion of the child tax credit; and (4) an earned
i ncone credit.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine petitioner
filed his petition, he resided in Illinois.

Petitioner has a son, RF.,! froma relationship with Lisa
Cervantes (Ms. Cervantes). R F. reached age 4 in 2005.
Petitioner also has a daughter, Dulce Flores (Ms. Flores), froma
relationship with Rosa Gonzal ez (Ms. Gonzalez). M. Flores
reached age 18 in 2005. 1In the fall of 2005 Ms. Flores entered
her senior year of high school. Petitioner did not marry WM.
CGonzal es or Ms. Cervantes.

From January 2005 t hrough March 2005 petitioner and his two

children, Ms. Flores and RF., lived wwth petitioner’s sister in

IThe Court redacts the nanes of minor children. See Rule
27(a) (3).
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her residence. During these 3 nonths petitioner was unenpl oyed
and had full-tinme custody of R F. and Ms. Flores. Petitioner was
recei ving unenpl oynent benefits and used the benefits to support
his children and hinsel f.

Upon securing enploynment with a contract |andscaper for the
Cty of Chicago, petitioner entered into a | ease agreenent
effective April 1, 2005, for a one-bedroom apartnent. The
agreenent |isted petitioner, Ms. Flores, and R F. as occupants,
required a security deposit of $475, and provided for nonthly
rent of $475.

In April 2005, because petitioner was working during the
weekdays, R F. began living with Ms. Cervantes. At that tine M.
Cervant es was unenpl oyed and was receiving welfare benefits and
gover nnent - subsi di zed housing. In addition, M. Cervantes
received child support paynents of approxinmately $50 per week
frompetitioner, which were automatically withheld fromhis
unenpl oynent benefits and fromhis salary when enpl oyed. Even
t hough Ms. Cervantes had physical custody of R F. during the
weekdays, R F. would stay with petitioner during the weekends.
Once petitioner’s enploynent ended in Cctober, R F. resuned
l[iving with petitioner full tine.

In contrast, Ms. Flores lived with petitioner throughout the
year. Petitioner paid for Ms. Flores’ housing, food, clothing,

transportation to and fromschool, and other necessities. The
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Court received into evidence a notarized statenment from Ms.
Gonzal ez stating that Ms. Flores lived with petitioner throughout
2005. Respondent conceded that petitioner had primary custody of
Ms. Flores for 2005. On occasion Ms. CGonzal ez woul d take Ms.
Fl ores shoppi ng and woul d gi ve her nom nal spendi ng noney.

During the sunmer Ms. Flores secured a job working part tine
as ateller or teller-in-training at a |local bank. 1In the fal
she continued working at the bank on an even nore abbrevi at ed
schedul e after classes. M. Flores’ earnings were not |arge, and
petitioner encouraged her to save what she earned. M. Flores
used her savings to help pay for college, which she began in
2006, studying to becone a nurse.

Petitioner did not keep records of the actual expenses he
paid to maintain his household. During the preparation of the
case for trial, in response to respondent’s request, petitioner
submtted a “Wrksheet to Determ ne Support and Cost of
Mai nt ai ni ng a Househol d 2005” dat ed Septenber 17, 2008, detailing
hi s househol d expenses for 2005. Respondent did not chall enge
t he accuracy of the worksheet, which showed the foll ow ng

househol d expenses:



Rent $4, 975
Uilities 540
Tel ephone 590
Food 1, 400
Cl ot hi ng 1, 200
Ent ert ai nment 600
Transportation 1, 200
O her 360

Tot al 10, 865

Petitioner cal culated on the worksheet that the above
expenses totaled $11,535. Nothing in the record explains the
di fference of $670 ($11,535 - $10,865). Petitioner also wote on
t he wor ksheet that other persons paid $300 of the $360 in other
househol d expenses. Thus, petitioner paid total expenses of
$10, 565 ($10,865 - $300) during 2005 to nmmintain a househol d for
hi nsel f and his two children.

Petitioner has another, ol der, daughter, Vanessa Rivera,
[iving i ndependently and not involved here, who prepared
petitioner’s 2005 Federal inconme tax return. Petitioner filed
his 2005 return as head of household, reported total incone of
$12, 735, and clained two dependency exenption deductions, an
earned incone credit, and an additional child tax credit, which
is the refundable portion of the child tax credit. The result
was an overpaynment of $4,146, for which petitioner requested
di rect deposit of the refund into his checking account.

Petitioner reported two itens of income on his 2005 Federal
incone tax return: \WAges of $8, 735 and busi ness i ncone of

$4,000. The wages are not at issue. However, with respect to
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t he busi ness incone, petitioner attached to the return a Schedul e
C-EZ, Net Profit From Business, reporting that his business was
daycare and listing his sister’s address as his business address.
Petitioner reported receipts of $4,000, no expenses, and self-
enpl oyment tax of $565 related to the business. Nothing in the
record shows that petitioner was in the daycare business. W
infer that the $4,000 is actually petitioner’s unenpl oynent
income that he did not report el sewhere on the return.

Respondent issued a notice of deficiency changing
petitioner’s filing status to single and disallow ng the
dependency exenption deductions, the earned incone credit, and
the additional child tax credit.

Di scussi on

In general, the Conmm ssioner’s determnation set forth in a
notice of deficiency is presuned correct, and the taxpayer bears
the burden of showing that the determnation is in error. Rule

142(a)(1); Welch v. Helvering, 290 U.S. 111, 115 (1933).

Pursuant to section 7491(a), the burden of proof as to factual
matters shifts to the Comm ssioner under certain circunstances.
Petitioner has neither alleged that section 7491(a) applies nor
established his conpliance with its requirenents. Therefore,
petitioner bears the burden of proof.

Deductions are a matter of |egislative grace, and the

t axpayer bears the burden of proving his entitlenent to a
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deduction. Rule 142(a)(1); INDOPCO, Inc. v. Comm ssioner, 503

US 79, 84 (1992); New Colonial Ice Co. v. Helvering, 292 U S

435, 440 (1934). A taxpayer is required to naintain records
sufficient to establish the amounts of his or her incone and
deductions. Sec. 6001; sec. 1.6001-1(a), (e), Incone Tax Regs.
Wth respect to support, the |law does not require a taxpayer
to provide precise anbunts, but the taxpayer must provide
conpetent, convincing, or credible evidence to prove the total

anount of support for each dependent. Blanco v. Conm ssioner, 56

T.C. 512, 514 (1971); Seraydar v. Conmm ssioner, 50 T.C. 756, 760

(1968). Credible evidence neans evidence that a court would find
sufficient to nake a decision if the record did not contain
contrary evidence and if the evidence did not include inplausible
factual assertions or frivolous clains; thus, the evidence nust

be worthy of the Court’s belief. Higbee v. Conm ssioner, 116

T.C. 438, 442 (2001).

| . Dependency Exenpti on Deducti ons

A taxpayer may be entitled to a dependency exenption
deduction for each of his or her dependents. Sec. 151(a), (c).
A dependent includes a “qualifying child” of the taxpayer. Sec.
152(a). In relevant part a qualifying child is an individual:
(1) Wo bears a relationship to the taxpayer as described in
section 152(c)(2); (2) who has the sane principal place of abode
as the taxpayer for nore than one-half of the year; (3) who neets

the age requirenents described in section 152(c)(3) specifying an
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i ndi vi dual under the age of 19; and (4) who has not provided over
one-half of his or her own support for the year. Sec. 152(c)(1).
We now apply the law to the facts to deci de whether R F. and M.
Flores are petitioner’s qualifying children for 2005.

A. VWhether RF. Is a Qualifying Child

R F. is petitioner’s son, he reached age 4 in 2005, and
because of his age, he clearly did not provide nore than one-half
(or any) of his own support. Therefore, the sole renmaining
question with respect to RF. is whether he shared the sane
princi pal place of abode as petitioner for nore than one-half of
2005.

Regarding this matter, we find petitioner’s testinony highly
credible. He offered to have his son testify (which the Court
decl i ned because of the boy’'s young age) that for 6 nonths of
2005 (the first 3 nonths and the final 3 nonths), while
petitioner was at hone and unenployed, R F. lived with
petitioner. During the other 6 nmonths, April through Cctober
2005, while petitioner was working as a | andscaper, R F. lived
with Ms. Cervantes during the weekdays and with petitioner during
t he weekends. Thus, in aggregate, R F. resided with petitioner
full time for 6 nonths, and for 2 days of every week during the
other 6 nonths. Hence, R F. resided with petitioner for nore
t han one-half of the year.

For the foregoing reasons, R F. satisfies the requirenents

of section 152(c) to be petitioner’s qualifying child for 2005,



- 9 -
and therefore petitioner is entitled to a dependency exenption
deduction for R F.

B. Wether Ms. Flores Is a Qualifying Child

Ms. Flores is petitioner’s daughter, she becane age 18 in
2005 and was therefore under age 19 at the close of the year, and
she resided with petitioner for nore than one-half (nanely all)
of 2005 as confirned by the notarized |letter from her nother, M.
Gonzal ez, and as conceded by respondent. The sol e renaining
i ssue then is whether because of her alleged earnings from her
job at the bank Ms. Flores provided nore than one-half of her own
support. See sec. 152(c)(1)(D). We will now therefore apply the
support test to Ms. Flores’ situation.

Wth respect to the amount that Ms. Flores spent for her own
support in 2005, we begin by noting that the record does not
establish the amount Ms. Flores earned fromher job at the bank
or the anmobunt she spent for her own support in 2005. Petitioner
acknow edged that Ms. Flores worked for the bank; however, he
also testified that he provided alnpost all of Ms. Flores support
for 2005 and that he encouraged her to save her earnings. W
find petitioner’s testinony credible.

Ms. Flores’ situation bolsters petitioner’s testinony. M.
Fl ores was a senior in high school and needed to save noney for
col l ege, which she began in 2006. She worked for a bank, making
it convenient for her to save her wages. Petitioner paid for M.

Fl ores’ main needs: Housing, utilities, food, clothing,
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entertai nment, and transportation to and fromschool. M.
Gonzal ez al so provided her sone m ni mal support, occasionally
taki ng her shopping and gi ving her sonme spendi ng noney.

Respondent has not offered any evidence to refute
petitioner’s testinony. Respondent in his pretrial nmenmorandum
stated that Ms. Flores filed a 2005 Federal incone tax return
reporting wages of $4,374. Respondent |ater at trial conceded
that Ms. Flores did not file a 2005 Federal inconme tax return.
Respondent did not provide a transcript of account for Ms. Flores
and did not produce a copy of a 2005 Form W2, Wage and Tax
Statenent, for Ms. Flores fromthe bank where she worked during
2005.

Therefore, petitioner has net his burden, and respondent has
not proved or even attenpted to prove otherw se. Accordingly,
the weight of the evidence clearly favors petitioner’s contention
that Ms. Flores did not provide over one-half of her own support
for 2005.

Consequent |y, because Ms. Flores neets all of the rel evant
requi renents of a qualifying child under section 152(c),
petitioner is entitled to claimher as a dependent for 2005.

1. Filing Status

As pertinent here, head of household filing status requires
that the taxpayer maintain a hone that was the principal place of
abode of a qualifying child for nore than one-half of the year.

Sec. 2(b)(1)(A). Additionally, head of household filing status
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is available only if the taxpayer furnished nore than one-half of
the cost of maintaining that residence. Sec. 2(b).

Appl ying these requirenents, we have already found that M.
Fl ores was petitioner’s qualifying child for 2005, she lived in
petitioner’s apartnment for 9 nonths (April through Decenber
2005), and petitioner furnished far nore than one-half of the
cost of maintaining his household. Therefore, petitioner is
entitled to head of household filing status for 2005.

[, Ref undable Child Tax Credit

Subj ect to adjusted gross incone ceilings, not at issue
here, a taxpayer is entitled to a $1,000 credit against tax for
each qualifying child of the taxpayer. Sec. 24(a). For purposes
of this section, a qualifying child neans an individual under age
17 who is a qualifying child of the taxpayer as defined in
section 152(c). Sec. 24(c)(1l). The age restriction disqualifies
Ms. Flores. However, R F. was age 4 in 2005 and satisfies the
other requirenents of a qualifying child under section 152(c).

Cenerally, a taxpayer may not claimthe child tax credit if
t he taxpayer does not have a “regular tax liability”. Sec.

24(b)(3)(A); R chnond v. Comm ssioner, T.C Menp. 2009-207

Petitioner’s regular tax liability for 2005 was zero because his
income was | ess than the conbination of his standard deduction
pl us his deduction for three exenptions (hinself and his two

qual i fying children).
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Despite the above restriction, a separate provision allows a
t axpayer to receive a refund of a portion of the child tax credit
equal ing 15 percent of the taxpayer’s earned incone that exceeds
a certain floor. Sec. 24(d) (referring to section 32 for the
definition of earned incone). For 2005, the inflation adjusted
floor was $11,000. Rev. Proc. 2004-71, sec. 3.04, 2004-2 C. B
970, 972.

Petitioner’s earned incone in 2005 was solely from his wages
of $8, 735 because unenpl oynment conpensation, $4,000 in this case,
is not earned incone. See sec. 1.32-2(c)(2), Inconme Tax Regs.
Accordi ngly, although petitioner did have one qualifying child,

R F., that satisfied the requirenments of the child tax credit,
petitioner did not have a regular tax liability to nake him
eligible for the credit and he did not have sufficient earned
incone to nake himeligible for any part of the refundable
portion of the child care tax credit. W sustain respondent on
this issue.

| V. Earned | nconme Credit

I ndi viduals may be eligible for an earned incone credit,
cal cul ated as a percentage of earned incone, if they neet certain
criteria. Sec. 32(a)(1l). For purposes of qualifying for the
earned incone credit, an “eligible individual” is an individual
who has a “qualifying child” for the taxable year. Sec.

32(c)(1)(A). In pertinent part, a “qualifying child” is a child
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of the taxpayer that satisfies the requirenents of section
152(c). Sec. 32(c)(3). As discussed above, Ms. Flores and R F
are petitioner’s qualifying children for 2005 under section
152(c). Therefore, petitioner is entitled to an earned i ncone
credit for 2005 calculated with two qualifying children.
However, for purposes of the earned inconme credit, petitioner’s
earned i ncone for 2005 was $8, 735, not the $12,735 he reported,
because $4, 000 of petitioner’s incone was from unenpl oynent
conpensati on, which is not earned incone. See Jones V.

Comm ssioner, T.C Meno. 1993-358; sec. 1.32-2(c)(2), Incone Tax

Regs.

To reflect our disposition of the issues,

Deci sion will be entered

under Rul e 155.




