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MEMORANDUM OPI NI ON
SWFT, Judge: This matter is before us under Rule 121 on
the parties’ cross-notions for summary judgnent. The underlying
issue in this collection case is whether respondent’s Appeal s
O fice abused its discretion in sustaining respondent’s proposed

| evy action against petitioners’ residence.
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Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue, and
all Rule references are to the Tax Court Rules of Practice and

Pr ocedur e.

Backgr ound

At the tinme of filing the petition, petitioners resided in
Afton, M nnesot a.

In 1999, petitioners earned $359,378 in short-term capital
gai ns.

On Septenber 7, 2000, petitioners purchased a new residence
for $140,000 with a $40,522 cash down paynent and a contract for
deed for the balance with a ball oon paynent due on June 1, 2007.

On or about February 21, 2005, petitioners filed late their
1999 joint Federal inconme tax return showing a tax liability of
$99,548. Petitioners included no paynent with the return, and in
1999 petitioners paid no withhol ding taxes and no esti nmated
t axes.

On or about April 4, 2005, respondent assessed the above
$99,548 tax liability reported on petitioners’ 1999 Federal
income tax return, along with interest and penalties and mail ed
to petitioners a notice and demand for paynent.

On or about Cctober 10, 2005, respondent mailed to
petitioners a notice of intent to levy relating to petitioners’
1999 Federal incone taxes, plus penalties and interest in the

total anmpunt of $197, 202. 22.
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On Cctober 28, 2005, respondent filed a Federal tax lien in
Washi ngton County, M nnesota, relating to petitioners’ 1999
out st andi ng Federal incone taxes.

On or about Novenber 2, 2005, petitioners tinely requested
an Appeals O fice hearing, seeking to avoid or at least to
post pone respondent’s proposed | evy.

In their Appeals Ofice hearing, petitioners requested that
respondent designate their outstanding 1999 Federal incone taxes
as currently not collectible. Petitioners also represented that
because of the ball oon paynent due on their contract for deed in
June of 2007 they intended to sell or refinance their residence
and that funds therefromwould be used by petitioners to pay
t heir outstanding 1999 Federal inconme taxes. Petitioners also
represented that they had several business deals that at sone
poi nt m ght provide funds to pay their 1999 Federal incone taxes.

In the Appeals O fice hearing petitioners did not chall enge
their underlying 1999 Federal inconme tax liability. Per
respondent’s request, petitioners filed Form 433-A, indicating
that petitioners’ nonthly living expenses exceeded their nonthly
earned inconme and showi ng their residence as their only
significant asset.

On or about April 26, 2006, respondent’s Appeals officer

advi sed petitioners’ representative that the proposed | evy action
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was sustained and that petitioners should consider either
refinancing or selling their residence to pay their 1999 Federal
i ncone taxes.

The Appeals officer further determned that it was not
appropriate to levy on petitioners’ bank accounts because
petitioners had no funds in their bank accounts.!?

The Appeals officer on his own initiative considered other
collection alternatives. |In particular, the Appeals officer
determ ned that an install nent agreenent woul d not be appropriate
because petitioners’ nonthly necessary |iving expenses exceeded
their nonthly income. The Appeals officer further determ ned
that an offer-in-conprom se woul d not be appropriate because of
the amount of equity in petitioners’ residence.

The Appeals officer determned that it was appropriate to
| evy on petitioners’ residence because there was sufficient
equity in the residence to satisfy petitioners’ entire
outstanding tax liability.

On or about May 11, 2006, respondent’s notice of
determ nation was nmailed to petitioners, sustaining respondent’s
proposed | evy.

In the notice of determ nation, the Appeals officer

determ ned, and petitioners do not dispute, that as of May 2006,

The record does not explain what disposition petitioners
made of the $359,378 in short-termcapital gains they realized in
1999.
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petitioners had a bal ance due on the contract for deed relating
to their residence of $67,836, and petitioners’ residence had a
fair market val ue of approximately $460, 000.
On June 19, 2006, petitioners tinely filed a petition with
this Court.
In their petition, petitioners alleged only the foll ow ng
error:
The Respondent erred in determning that a short-term
extension of tinme to June 2007 for the petitioners to
refinance or sell their honme pursuant to a ball oon
paynment on their Contract for Deed and thereby raise

the funds to pay the liabilities was not an appropriate
collection alternative * * *,

Di scussi on

Summary judgnent is appropriate where the pl eadi ngs, answers
to interrogatories, depositions, adm ssions, and other materi al
show there is no genuine issue as to any material fact and that a
deci sion may be rendered as a matter of law. Rule 121(b); Beery

v. Comm ssioner, 122 T.C. 184, 187 (2004).

Under section 6330(d) (1), where a taxpayer’s underlying tax
liability is not at issue, we generally review respondent’s
Appeals Ofice notice of determ nation for an abuse of

di scretion. Sego v. Comm ssioner, 114 T.C 604, 609-610 (2000).

In an Appeals Ofice hearing, generally respondent is

required to consider issues raised by a taxpayer including



- 6 -
collection alternatives and chall enges to the appropri ateness of
the collection action. Sec. 6330(c).

A taxpayer may request that his Federal income tax liability
be designated as currently not collectible. Such status may be
avai | abl e where, based on the taxpayer’s assets, equity, incone,
and expenses, the taxpayer has no apparent ability to make
paynments on the outstanding tax liability. 2 Adm nistration,
| nt ernal Revenue Manual (CCH), sec. 5.16.1.2.9, at 17,810. See

also WIllis v. Conmm ssioner, T.C. Mnop. 2003-302.

In a nunber of situations, courts have held that it wll not
be regarded as an abuse of discretion where an Appeal s officer
refuses to delay a proposed collection action to allow a taxpayer

to sell an asset. See Castillo v. Comm ssioner, T.C Mno. 2004-

238; O awson v. Commi ssioner, T.C. Mno. 2004-106; Medl ock v.

United States, 325 F. Supp. 2d 1064, 1077-1079 (C. D. Cal. 2003).
Herein, the record establishes that respondent’s Appeal s

of ficer did not abuse his discretion in sustaining the proposed

| evy. The Appeals officer considered petitioners’ request to

designate their liability as currently not collectible and

correctly determned that it was not nerited because of the

equity in petitioners’ residence. Further, the Appeals officer

did not abuse his discretion in rejecting petitioners’ request to

postpone the levy until after June 2007 to allow petitioners to

refi nance or sell their residence.
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We note that petitioners purchased a new residence with

$40,522 in cash at a tinme when they owed a substantial tax

l[tability. See Steinberg v. Conm ssioner, T.C Meno. 2006-217

(no abuse of discretion in rejecting an offer-in-conprom se where
t axpayers spent $100, 000 on a residence down paynent).

We are not aware of any reason why petitioners did not
attenpt to refinance or to sell their residence before June 2007
as recommended by respondent’s Appeals officer to pay their
out st andi ng 1999 Federal incone tax liability. |If respondent’s
tax lien inhibited petitioners fromrefinancing or selling their
resi dence, petitioners could have requested respondent to
subordinate the tax |ien under section 6325(d) to facilitate the
refinancing or sale. There is no indication that petitioners
made such a request.

For the first tinme in their summary judgnent notion,
petitioners allege that respondent’s Appeals officer abused his
discretion by failing to properly bal ance the need for efficient
collection of taxes wwth the concern that a collection action be
no nore intrusive than necessary. Petitioners’ argunent fails.
As stated, petitioners never requested an install nment agreenent
nor did they make an offer-in-conprom se, yet the Appeals officer

consi dered these collection alternatives and correctly concl uded
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that a levy on petitioners’ residence was the only viable
al ternative.?

Petitioners contend that the filing of respondent’s tax lien
al one was sufficient to protect respondent’s interest. The lien
itself, however, does not collect taxes owed but sinply enhances
respondent’s priority position vis-a-vis other creditors.

Regar dl ess of our opinion, herein, petitioners effectively
obt ai ned much of what they wanted--nanely--a postponenent of
respondent’s levy until 2007. By requesting an appeal with
respondent’ s Appeals O fice and subsequently filing a petition
with this Court, respondent was tenporarily stayed froml evying

on petitioners’ residence. Sec. 6330(e); Davis v. Comm ssioner,

115 T.C. 35, 37 (2000).

We hold that respondent’s Appeals Ofice did not abuse its
discretion. We will deny petitioners’ notion for summary
judgnent, and we will grant respondent’s notion for summary

j udgnent .

2 Qur opinion here does not necessarily nean that
respondent may in fact |levy on petitioners’ residence. Pursuant
to sec. 6334(e), a taxpayer’s principal residence is exenpt from
| evy absent the witten approval of a Federal district court
Judge or Magistrate. W note that, in connection with a proposed
| evy on a taxpayer’s residence, our jurisdiction under sec.
6330(c)(2)(B) to consider whether an Appeals officer properly has
bal anced the need for efficient collection of taxes with the
concern that a collection action be no nore intrusive than
necessary woul d appear to be sonewhat duplicative of the Federal
district courts’ jurisdiction under sec. 6334(e) also to review
and approve respondent’s |evy on a taxpayer’s residence.



To reflect the foregoing,

An appropriate order and

decision will be entered for

r espondent .




