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VEMORANDUM OPI NI ON

MARVEL, Judge: This matter is before the Court on
respondent’s notion to dismss for lack of jurisdiction.

Respondent alleges that we do not have jurisdiction under section
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6330(d)(1)! to review respondent’s decision to proceed with a
| evy action to collect petitioner’s unpaid tax liability for
2001. Petitioner filed a response in opposition to the notion.

Backgr ound

Petitioner resided in Newark, California, when the petition
in this case was fil ed.

Petitioner failed to file a Federal incone tax return for
2001. As a result, on Cctober 20, 2003, respondent prepared a
substitute return under section 6020(b). Based on petitioner’s
substitute return, respondent determ ned a deficiency for 2001,
and on July 5, 2004, respondent assessed additional tax,
interest, and penalties owed by petitioner.

Respondent attenpted unsuccessfully to collect petitioner’s
unpaid 2001 tax liability. On Cctober 23, 2004, respondent
mai l ed to petitioner a Letter 1058, Final Notice of Intent to
Levy and Your Right to Request a Hearing Under Section 6330
(final notice). On January 24, 2005, the final notice was
returned to respondent as undeliverable. On April 10, 2005,
respondent received frompetitioner a Form 12153, Request for a
Col I ection Due Process Hearing (section 6330 hearing request).
The I nternal Revenue Service Appeals Ofice (Appeals Ofice)

determ ned that petitioner’s section 6330 hearing request was not

1 Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, and all Rule references are to the Tax
Court Rules of Practice and Procedure.
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submtted tinely under section 6330(a)(3)(B) because petitioner
failed to file the request within 30 days after the date of the
final notice. Consequently, the Appeals Ofice held an
“equi val ent hearing” under section 301.6330-1(i), Proced. &
Adm n. Regs., instead of a regular section 6330 hearing, and on
Septenber 1, 2005, the Appeals Ofice issued to petitioner a
Deci sion Letter Concerning Equival ent Hearing Under Section 6320
and/ or 6330 of the Internal Revenue Code (decision letter). In
the decision letter, the Appeals officer found that all |egal and
adm ni strative requirenents had been net, petitioner had not
proposed an acceptable collection alternative and had not
cooperated with the collection of tax, and the Comm ssioner could
proceed with the levy action to collect petitioner’s unpaid tax
liability for 2001.

On Sept enber 26, 2005, the petition in this case was fil ed.?2
On June 15, 2006, petitioner filed an anended petition in which
he argued, anong other things, that respondent inproperly denied

hima valid section 6330 heari ng.

2 Petitioner’s original petition did not conformto the
Rul es of this Court, and petitioner was ordered to file a
properly anended petition on or before Nov. 14, 2005. Petitioner
received two extensions to file an anended petition but did not
file an anmended petition within the prescribed time limts. On
Mar. 30, 2006, petitioner’s case was dism ssed for |ack of
jurisdiction. On June 13, 2006, petitioner’s notion to file
nmotion to vacate order of dismssal for |ack of jurisdiction was
filed. Petitioner’s notion was granted on June 15, 2006, and his
notion to vacate the order dismssing his case for |ack of
jurisdiction was filed and granted on that date.
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On Decenber 11, 2006, respondent filed a notion to dismss
for lack of jurisdiction. On January 3, 2007, petitioner filed a
response opposi ng respondent’s notion. On February 5, 2007, this
case was called for hearing on respondent’s notion. There was no
appearance by or on behal f of petitioner.?

Di scussi on

A. Notice of Determnination and Section 6330(d) Revi ew

The Secretary is authorized to collect a taxpayer’s unpaid
tax liability by way of a | evy upon the person's property if the
person neglects or refuses to pay the tax owed within 10 days
after notice and demand for paynent. Sec. 6331(a). Section
6330(a) provides that no | evy may be nade on any property or
right to property of any person unless the Secretary has notified
such person in witing (section 6330(a) notice) of the right to a
hearing (section 6330 hearing) before the levy is nmade.* The
section 6330(a) notice nust be given in person, left at the
person's dwelling or usual place of business, or sent by
certified or registered mail, return receipt requested, to the
person's | ast known address. Sec. 6330(a)(2); sec.

301.6330-1(a), Proced. & Adm n. Regs.

3 After the hearing, respondent filed a notion to dismss
for lack of prosecution. Because we hold that we do not have
jurisdiction to hear petitioner’s case under sec. 6330(d), the
motion to dismss for |ack of prosecution will be denied.

4 Under sec. 6331(d), the Secretary is also required to give
notice of intent to levy before a | evy nay proceed.
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A section 6330 hearing wll be conducted if the taxpayer
submts a tinely witten request in response to the section
6330(a) notice. Sec. 6330(b) and (c). The taxpayer mnust request
the section 6330 hearing within the 30-day period comenci ng on
the day after the date of the section 6330(a) notice. Sec.
6330(a)(3)(B); sec. 301.6330-1(b)(1), Proced. & Admn. Regs. |If
a taxpayer nmakes a tinely request for a section 6330 hearing, a
hearing shall be held before an inpartial officer or enployee of
the Appeals Office.® Sec. 6330(b)(1), (3). Followi ng a section
6330 hearing, an Appeals officer will issue a notice of
determ nation indicating whether the proposed | evy action may
proceed.® Sec. 301.6330-1(e)(3), RA-E8, Proced. & Adm n. Regs.

Under section 6330(d)(1), the taxpayer nmay petition this Court to

5> At the sec. 6330 hearing, a taxpayer may raise any
rel evant issue, including appropriate spousal defenses,
chal l enges to the appropriateness of the collection action, and
collection alternatives. Sec. 6330(c)(2)(A). Taxpayers are
precluded fromcontesting the exi stence or amount of the
underlying tax liability unless the taxpayer failed to receive a
notice of deficiency for the tax in question or did not otherw se
have an earlier opportunity to dispute the tax liability. Sec.
6330(c)(2)(B); see also Sego v. Conmm ssioner, 114 T.C. 604, 609
(2000).

In mking its determ nation, the Appeals Ofice is
required to take into consideration: (1) The verification
presented by the Secretary that the requirenments of applicable
| aw and adm ni strative procedures have been net; (2) the rel evant
i ssues raised by the taxpayer; and (3) whether the proposed | evy
action appropriately bal ances the need for efficient collection
of taxes with a taxpayer’s concerns regarding the intrusiveness
of the proposed |evy action. Sec. 6330(c)(3).
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review the determ nation nade by the Appeals officer. See sec.
301.6330-1(f)(1), Proced. & Adm n. Regs.

A taxpayer who makes an untinely request for a section 6330
hearing is not entitled to a section 6330 hearing but wll
i nstead receive an “equival ent hearing” under section
301.6330-1(i)(1), Proced. & Adm n. Regs. An equival ent hearing
is held by the Appeals Ofice and generally is conducted in the
same manner as a section 6330 hearing. Sec. 301.6330-1(i)(1),
Proced. & Adm n. Regs. However, the result of an equival ent
hearing is a decision letter, not a notice of determnation. 1d.
The decision letter generally contains the sanme information as a
notice of determnation. Sec. 301.6330-1(i)(2), QA-14, Proced.
& Adm n. Regs. However, a decision letter issued by the Appeals
Ofice is not subject to judicial review under section 6330(d).

ld., Q&A-15; see al so Morhous v. Conm ssioner, 116 T.C 263,

270-271 (2001); Kennedy v. Conm ssioner, 116 T.C 255, 263

(2001).
The Tax Court is a court of limted jurisdiction, and we may
exercise that jurisdiction only to the extent authorized by

Congress. Naftel v. Comm ssioner, 85 T.C 527, 529 (1985).

This Court’s jurisdiction under section 6330(d) is dependent upon
the issuance of a valid notice of determ nation by the Appeal s
Ofice followng the conpletion of a section 6330 hearing. See

Oumyv. Comm ssioner, 123 T.C. 1 (2004), affd. 412 F.3d 819 (7th
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Cr. 2005); Sarrell v. Comm ssioner, 117 T.C 122, 125 (2001);

Mbor hous v. Conm ssioner, supra at 269; Ofiler v. Conni ssioner,

114 T.C 492, 498 (2000); see also Rule 330(Db).

In this case, the record clearly reflects that respondent
did not issue a notice of determnation to petitioner under
section 6330. Consequently, we do not have jurisdiction under
section 6330(d) to review respondent’s decision to proceed with
t he proposed |l evy action.” However, because the basis for
di sm ssal may affect whether respondent can proceed with
collection and/or may otherw se affect petitioner’s rights, we
must determ ne the proper ground for dismssal. W nust
t heref ore deci de whet her respondent’s failure to issue a notice

of determ nation was proper. See Kennedy v. Conm Ssioner, supra

at 261.

B. Section 6330(a) Notice

As di scussed above, before a |l evy may proceed, section
6330(a) requires the Secretary to notify the taxpayer in witing
of his right to a section 6330 hearing. Respondent argues that
he satisfied the requirenents of section 6330(a)(2)(C because he
sent the final notice by certified nmail, return receipt

requested, to petitioner’s last known address. Respondent

" 1f an Appeals officer has held an equival ent hearing and
issued a decision letter (rather than a notice of determ nation)
in error, because he or she has concluded m stakenly that the
heari ng request was untinmely, we may exercise jurisdiction after
all. Craig v. Comm ssioner, 119 T.C 252 (2002).
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asserts that petitioner’s section 6330 hearing request was not
received tinely, and as a result, petitioner was not entitled to
a section 6330 hearing. Respondent contends that because a
section 6330 hearing was not conducted, respondent properly did
not issue a notice of determ nation, and therefore, the Tax Court
| acks jurisdiction under section 6330(d) to review respondent’s
decision to proceed with the proposed | evy.

In his response, petitioner contends that no section 6330(a)
notice was issued or mailed by respondent. More specifically,
petitioner alleges that respondent never mailed the Cctober 23,
2004, final notice to petitioner.® 1In support of his argunent,
petitioner clains that the United States Postal Service (USPS)
has no record of the certified mail nunber offered by respondent
in connection with the final notice. Petitioner asserts that he
attenpted to verify the certified mail nunber through the track
and confirmfeature on the USPS Wb site, but no record of the
nunber was found. Petitioner also clainms that a USPS
representative he contacted by phone stated that the USPS had no
record of the certified mail nunber. Petitioner concludes that
he was inproperly denied a section 6330 hearing because he was

precluded fromsubmtting a tinely section 6330 hearing request.

8 Petitioner concedes that the address to which the final
notice was allegedly sent is petitioner’s |ast known address.
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Respondent bears the burden of proving by conpetent and
per suasi ve evidence that the final notice was properly mail ed.?®

Col eman v. Conmm ssioner, 94 T.C. 82, 90 (1990). As proof that

the final notice was mailed to petitioner, respondent produced
the Cncinnati Internal Revenue Service Support Center’s
automated col l ection service certified mail list for October 23,
2004.1° The certified mail list contains a date stanp of Cctober
23, 2004, fromthe Covington, Kentucky, USPS. The certified |ist
shows petitioner's nanme, taxpayer identification nunber, the
Newar k, California, address, the tax formand period to which the
notice relates, and the certified mail nunber of the final
notice. Respondent also submtted the Internal Revenue Service
account transcript for petitioner which contains an entry
indicating that the final notice was nmailed to petitioner on
Oct ober 23, 2004.

Petitioner failed to appear on February 5, 2007, when his

case was called, and therefore did not introduce any evidence to

® Because a statutory notice of deficiency, like a sec. 6330
notice, requires the Comm ssioner to nail the notice by way of
certified or registered mail to the taxpayer’s |ast known
address, we apply the principles enunciated in notice of
deficiency caselaw to determ ne whether respondent properly
di scharged his duty under sec. 6330(a)(2). See sec. 6212.

10 The certified mail list does not contain any indication
of the nunber of itens received by the USPS, nor is it signed or
initialed by a USPS enpl oyee. The certified mail list offered by

respondent is thus insufficient to create a presunption of proper
mai | ing. See Bobbs v. Conm ssioner, T.C Meno. 2005-272.
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contradict respondent’s evidence that a final notice of
determ nation was mailed to petitioner on October 23, 2004.
Moreover, the clains nade by petitioner are refuted by USPS
publ i shed policies. The USPS maintains certified nmail records
for a period of 2 years before they are purged fromthe USPS
system ! See http://ww. usps.com Petitioner asserts that he
checked the certified mail nunber through the USPS online track
and confirm system and that he spoke by tel ephone with a USPS
representative on Decenber 27, 2006. |If the final notice were
mai | ed, as respondent asserts, on Cctober 23, 2004, nore than 2
years before petitioner’s inquiries, any record of the final
notice's certified mail nunber woul d have al ready been purged
fromthe USPS system

Respondent has offered evi dence show ng that respondent
mai l ed the final notice to petitioner on Cctober 23, 2004.
Petitioner has offered no evidence to contradict that evidence.

Petitioner was required to respond to the final notice by
requesting a section 6330 hearing within the 30-day period
permtted by section 6330(a)(3)(B). Respondent sent petitioner
the final notice on Cctober 23, 2004. Petitioner’s section 6330
heari ng request needed to be postmarked by Novenber 22, 2004, to

be tinely mailed; petitioner did not mail his request until Apri

11 Delivery information for certified mail is accessible on
the USPS Wb site for 60 days, after which the information is
archived and noved to offline storage. See http://ww. usps.com
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6, 2005. Therefore, respondent properly granted petitioner an
equi val ent hearing and issued a decision letter. For this
reason, this case will be dism ssed for |ack of jurisdiction.
To reflect the foregoing,

An order of dism ssal for |ack

of jurisdiction will be entered.




