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MVEMORANDUM OPI NI ON

RUWE, Judge: This case is before the Court on respondent’s

nmotion to dismss for failure to state a clai mupon which relief
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can be granted and to inpose a penalty under |I.R C. section 6673
(motion to dismss).!

On June 13, 2005, petitioner filed a petition with the
Court. By order dated June 21, 2005, the Court directed
petitioner to file a proper anended petition on or before August
5, 2005. Petitioner filed the anended petition on August 4,
2005, based upon notices of determ nation concerning collection
action(s) under section 6320 and/or 6330. In the anmended
petition, petitioner seeks redeterm nation of the deficiency and
review of lien and |levy actions for the 1997, 2000, and 2001 tax
years. Petitioner also alleges that “Notice of adm nistrative
j udgnment by estoppel with sixty three (63) exhibits is
evi denced”.

On Septenber 6, 2005, respondent’s notion to dism ss was
filed. In his notion, respondent asserts that petitioner makes
no factual clains of error and asserts only |aw and | egal
conclusions in the petition. Respondent further argues that
petitioner’s clains are “nonsensical on their face.” On
Septenber 12, 2005, petitioner filed his objection to
respondent’s notion to dismss. On Novenber 30, 2005,
petitioner’s suppl enental objection to respondent’s notion to

dism ss was fil ed.

1 Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, and all Rule references are to the Tax
Court Rules of Practice and Procedure.
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On Cctober 17, 2005, this Court cal endared respondent’s
nmotion to dismss for hearing at the Court’s Los Angel es,
California, trial session beginning Decenber 5, 2005. Wen this
case was called fromthe calendar at the trial session, there was
no appearance by or on behalf of petitioner.

Rul e 331(b)(4) provides that a petition filed in this Court
shall contain “Cl ear and conci se assi gnnents of each and every
error which the petitioner alleges to have been commtted in the
notice of determnation.” Rule 331(b)(5) further provides that
the petition shall contain “Cl ear and concise lettered statenments
of the facts on which the petitioner bases each assignnent of
error.”

Pursuant to Rule 123(b), this Court nay dism ss a case at
any tinme and enter a decision against a taxpayer for failure to
properly prosecute or to conply with the Court’s Rules. See

Goza v. Comm ssioner, 114 T.C. 176 (2000); Stephens v.

Comm ssioner, T.C Menp. 2005-183. Rule 40 provides that a party

may file a notion to dismss for failure to state a cl ai mupon
which relief can be granted.

It appears that petitioner disagrees with respondent’s
determ nations that it is appropriate to levy on petitioner’s
property and to file a notice of Federal tax lien to collect
petitioner’s tax and penalty liabilities. The petition and the

anended petition, however, |lack a clear and conci se statenent of
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the errors allegedly conmtted by respondent or a statenent of
facts that formthe basis of petitioner’s assignnents of error.
Petitioner failed to allege any facts that indicate that
respondent abused his discretion in determning that it is
appropriate to levy on petitioner’s property and to file a notice
of Federal tax lien.

We find that petitioner’s clains state no justiciable basis
on which this Court may grant himrelief. Petitioner clains that
“adm ni strative judgnent by estoppel” and the Uniform Comrerci al
Code (U.C.C.) provide himwith relief. The U C C. argunent he
asserts is simlar to the argunent that petitioner advanced in a
prior proceeding for the 1999 taxable year. In Forbes v.

Conmi ssi oner, docket No. 15591-03L, this Court found that

petitioner’s argunment was frivol ous and groundl ess. W find that
the petition, the anended petition, and other docunents
petitioner has filed contain only incoherent argunents and
meani ngl ess |l egalistic |anguage. “A petition that nmakes only
frivol ous and groundl ess argunents nakes no justiciable claim
and it is properly subject to a notion for judgnent on the

pleadings.” Ns Famly Trust v. Conmm ssioner, 115 T.C 523, 539

(2000). Therefore, we shall grant respondent’s notion to

dismss. See Funk v. Comm ssioner, 123 T.C 213, 216-217 (2004)

(finding that a petition and an anended petition failed to state

a claimupon which relief could be granted when they | acked a
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cl ear statenment of error and contained “nothing nore than
frivolous rhetoric and | egalistic gibberish”).

Respondent al so requests that this Court inpose a penalty
pursuant to section 6673 because petitioner has instituted the
proceeding primarily for delay. Respondent further contends that
petitioner’s position is groundless or frivolous, and that
petitioner filed this petition as a protest to paying incone
t axes.

Section 6673(a)(1l) provides that this Court may require a
taxpayer to pay to the United States a penalty not in excess of
$25, 000 whenever it appears that: (1) The taxpayer instituted or
mai nt ai ned the proceedings primarily for delay; (2) the
t axpayer’s position in the proceeding is groundless or frivol ous;
or (3) the taxpayer unreasonably failed to pursue avail able
adm ni strative renedies.

Petitioner has been notified repeatedly that this Court
m ght inpose a penalty pursuant to section 6673(a)(1l) if he
continued to assert frivolous argunents. Petitioner |odged with
the Court what he captioned a “Comrercial notice of
adm ni strative judgnment by estoppel with respect to notice of
international comercial claimwthin the admralty
adm ni strative renedy agreenent/contract file nunber LJF09092004
& UCC financing statenent file nunber 05-7017217898” (conmerci al

notice). Attached to the commercial notice was a letter fromthe
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| RS Appeals O fice dated Septenber 9, 2004, which inforned
petitioner that this Court may require a taxpayer to pay a
penalty to the United States when the taxpayer’s position is
frivol ous or groundl ess, or when the taxpayer institutes or
mai ntains a proceeding primarily for delay. Also attached were
several letters in which respondent’s settlenment officers denied
petitioner’s request for a face-to-face conference. |In those
letters, respondent’s settlenent officers inforned petitioner
t hat

all of the positions or issues you raised in your CDP
request are itens either that:

1. Courts have determ ned are frivol ous or

groundl ess, or

2. Appeal s otherw se does not consider.

These are noral, religious, political,

Constitutional, conscientious, or simlar

grounds. * * *

Furthernore, this Court has previously cautioned petitioner

that asserting these frivolous argunments mght result in a
penal ty pursuant to section 6673(a)(1l). On August 13, 2004, this
Court entered an order and decision in docket No. 15591-03L that
respondent could proceed with the collection action for
petitioner’s 1999 taxable year. The Court issued the follow ng
warning to petitioner: “W will not inpose a penalty upon

petitioner pursuant to section 6673(a)(1l) at this tine.

Neverthel ess, we take this opportunity to adnoni sh petitioner
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that the Court will consider inposing such a penalty if
petitioner returns to the Court and advances simlar argunents in
the future.”

Docunments that petitioner attached to the commercial notice
indicate that, after this Court’s disposition of petitioner’s
previous case involving his 1999 liability, he filed a U C C
Fi nanci ng St atenent describing the Judge in that case and
numer ous enpl oyees of the Internal Revenue Service as debtors.
These docunents indicate that the U S. Departnment of Justice has
filed a conplaint alleging that petitioner filed the U C. C
Fi nanci ng Statenent for purposes of retaliation and harassnent.
At the trial session, respondent confirned that petitioner had
filed the U C C. Financing Statenent and that the U S. Departnent
of Justice had begun the process of renoving the lien arising
fromthat Financing Statenent.

We find that petitioner has asserted frivol ous and
groundl ess argunents in this proceeding, which are simlar to
t hose advanced in his prior case before this Court. W also find
that petitioner instituted this proceeding primarily for del ay.
We hold that petitioner is liable for a $20,000 penalty pursuant

to section 6673(a)(1).



To reflect the foregoing,

An appropriate order and

decision will be entered for

r espondent .




