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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in

effect at the tinme the petition was filed. The decision to be

entered i s not reviewabl e by any other court, and this opinion

shoul d not be cited as authority. Unless otherw se indicated,

subsequent section references are to the Internal Revenue Code in

effect for the year in issue.
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Respondent determ ned an accuracy-rel ated penalty under
section 6662(a) against petitioners for the taxable year 2001.
The sol e issue for decision is whether petitioners are liable for
t he penalty.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine the petition
was filed, petitioners resided in Anelia Island, Florida.

Thomas J. Forristal (petitioner) was a practicing physician
in the Cncinnati, Chio, netropolitan area for 35 years before he
retired in 2001. That year petitioner received a $23, 800
distribution froma retirenment account with UBS Pai neWbber. UBS
Pai neWebber issued petitioner a Form 1099-R, Distributions from
Pensions, Annuities, Retirenent or Profit-Sharing Plans, |RAs,
| nsurance Contracts, etc., which listed the $23,800 as a taxabl e
anpunt. Petitioner received the Form 1099-R in or about February
2002. Petitioners were in the process of noving to Florida at
that tine.

Petitioners used an accounting firmin Cncinnati to prepare
their joint 2001 Federal incone tax return. Petitioners provided
the accounting firmwth information concerning their income for
that year, but they failed to provide the Form 1099-R  The

return prepared by the accounting firmonmtted the $23,800 from
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petitioners’ inconme. Petitioners signed and filed the return in
April 2002.

Respondent sent petitioners a notice of proposed adjustnents
in July 2003, proposing to include the $23,800 in petitioners’
incone. The notice also proposed an accuracy-rel ated penalty.
Petitioners agreed to include the $23,800 in incone and pronptly
paid the tax attributable thereto. Petitioners did not agree to
t he penalty, however, and respondent issued a notice of
deficiency in June 2004, determ ning a $1, 315 penalty under
section 6662(a).

Di scussi on

A taxpayer is liable for an accuracy-rel ated penalty of 20
percent of any part of an underpaynent attributable to negligence
or disregard of rules or regulations. Sec. 6662(a) and (b)(1).
The term “negligence” includes any failure to make a reasonabl e
attenpt to conply with the provisions of the internal revenue
|aws or to exercise ordinary and reasonable care in the
preparation of a tax return. Sec. 6662(c); Gowni V.

Commi ssioner, T.C. Meno. 2004-154. The term “di sregard” i ncludes

any carel ess, reckless, or intentional disregard. Sec. 6662(c);
sec. 1.6662-3(b)(2), Incone Tax Regs.

The accuracy-rel ated penalty does not apply to any part of
an under paynent for which there was reasonabl e cause and with

respect to which the taxpayer acted in good faith. Sec.
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6664(c)(1); sec. 1.6664-4(a), Incone Tax Regs. The determ nation
of whether a taxpayer acted with reasonabl e cause and in good
faith is made on a case-by-case basis, taking into account al
pertinent facts and circunstances. Sec. 1.6664-4(b)(1), I|ncone
Tax Regs. Generally, the nost inportant factor is the extent of
the taxpayer’s effort to assess the taxpayer’s proper tax
liability. Id.

Section 7491(c) places on the Comm ssioner the burden of
produci ng evidence showng that it is appropriate to inpose any
penalty or addition to tax. Once the Conm ssioner neets that
burden, the taxpayer nust produce evidence sufficient to show
that Conmmi ssioner’s determnation is incorrect. Hi gbee v.

Comm ssioner, 116 T.C 438, 447 (2001). The Comm ssioner need

not produce evidence relating to defenses such as reasonabl e
cause. |d. at 446

Petitioner acknow edges receiving the Form 1099-R but cl ai ns
that “I't got msplaced.” Even if this is true, there is no
i ndication petitioner tinmely contacted UBS Pai ne\bber for a
repl acenent Form 1099-R or otherw se infornmed the accounting firm
of the retirenent incone. Accordingly, we conclude that
respondent has met his burden of production by show ng that
petitioners failed to exercise ordinary and reasonable care in
preparing their 2001 tax return. See sec. 6662(c); Gowni V.

Conmi sSsi oner, supra.
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Petitioners advance four argunents why they neet the
reasonabl e cause and good faith exception to the penalty. First,
they contend they relied on the accounting firmto prepare their
return. Reliance on a return preparer may relieve a taxpayer
fromthe accuracy-related penalty where the taxpayer’s reliance

is reasonable. ASAT, Inc. v. Conmni ssioner, 108 T.C 147, 176

(1997). Reliance upon expert advice, however, wll not excul pate
a taxpayer who supplies the return preparer with i nconplete or

i naccurate i nfornmation. Id.; InverWrld, Inc. v. Commi SSioner,

T.C. Meno. 1996-301. Because petitioners failed to provide the
accounting firmwth the Form 1099-R, this exception to the
accuracy-rel ated penalty does not apply.

Second, petitioners may be arguing that it was reasonable to
m spl ace the Form 1099-R during the upheaval caused by their nove
to Florida in the spring of 2002. Even if the Form 1099-R was
m spl aced, unavailability of information does not constitute

reasonabl e cause. Crocker v. Conm ssioner, 92 T.C. 899, 913

(1989). This is true even if the taxpayer does not receive an
i nformati on docunent such as a Form 1099-R See Goode V.

Conmi ssioner, T.C. Menp. 2006-48; Brunsnman v. Conmm ssioner, T.C.

Meno. 2003-291 (taxpayer did not need to receive a Form 1099 to
be alerted that he received incone). Petitioners received the

Form 1099-R and were aware of the need to report the retirenent
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inconme on their return. M splacing the Form 1099-R does not
constitute reasonabl e cause.

Third, petitioners argue they have been accurately filing
returns and paying their taxes for 55 years. Wiile petitioners’
hi story of conpliance is admrable, it does not explain why they
failed to report the retirenent incone shown on the Form 1099-R

Finally, petitioners contend that respondent is estopped
fromdeterm ning an accuracy-rel ated penalty. After respondent
i ssued the notice of proposed adjustnents in July 2003,
respondent sent petitioners a letter in Decenber 2003 titled
“Statenment of Account”, which indicated petitioners were owed a
$92.77 refund for 2001. Petitioners argue that the Decenber 2003
| etter precluded respondent fromlater issuing the notice of
defi ci ency.

Equi t abl e estoppel is a judicial doctrine that precludes a
party fromdenying his own acts or representations which induced

another to act to his detrinent. Hof stetter v. Commi ssioner, 98

T.C. 695, 700 (1992). It is well settled, however, that the
Commi ssi oner cannot be estopped fromcorrecting a m stake of |aw,
even where a taxpayer nmay have relied to his detrinment on that

m st ake. Norfolk S. Corp. v. Commi ssioner, 104 T.C. 13, 59-60

(1995), affd. 140 F.3d 240 (4th Gr. 1998). An exception exists
only in the rare case where a taxpayer can prove he or she woul d

suf fer an unconscionable injury because of that reliance. |d.
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The follow ng conditions nmust be satisfied before equitable
estoppel wll be applied against the Governnent: (1) A false
representation or wongful, msleading silence by the party
agai nst whom t he opposing party seeks to invoke the doctrine; (2)
an error in a statenent of fact and not in an opinion or
statenment of law, (3) ignorance of the true facts; (4) reasonable
reliance on the acts or statenents of the one agai nst whom
estoppel is clained; and (5) adverse effects of the acts or
statenents of the one agai nst whom estoppel is clainmed. 1d.
Petitioners have not shown that they relied to their
detrinment on the Decenber 2003 letter or that they suffered
unconsci onable injury. Accordingly, respondent is not estopped
fromdeterm ning the accuracy-rel ated penalty. Respondent’s
determ nation is sustained.
Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be entered

for respondent.




