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VEMORANDUM OPI NI ON

RUWE, Judge: This matter is before the Court on

petitioner’s notion for partial sunmary judgnment filed pursuant
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to Rule 121.! Petitioner seeks a deternmination that its nethod

of accounting, for purposes of determi ning repair versus capital
expenses for the taxable years 1988 to 1992, is what petitioner

characterizes as “the nmethod required by Section 1.162-4 of the

Regul ations”. In its first anended petition, petitioner clainmed
that under this “nethod of accounting” it is entitled to

addi ti onal deductions for repair expenses in the follow ng

anount s:

Year Anpunt

1988 $35, 324, 412

1989 52,115, 791

1990 54,746, 820

1990 56, 823, 897

1992 11, 914, 614
Tot al 210, 925, 534

The amounts in issue are expenditures nmade by petitioner’s wholly
owned subsidiary, Florida Power & Light Co. (Florida Power), an
electric utility. Petitioner filed consolidated returns with

Fl orida Power during the years in issue. As a utility, Florida
Power was subject to the regulatory rules of the Federal Energy
Regul at ory Comm ssion (FERC) and the Florida Public Service

Comm ssi on (FPSC).

1 Unless otherwise indicated, all Rule references are to the
Tax Court Rules of Practice and Procedure, and all section
references are to the Internal Revenue Code.
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We previously granted respondent’s notion for parti al
summary judgnent, holding that petitioner’s nethod of accounting
for tax purposes during the years in issue was the sane net hod
that it used for FERC/ FPSC regul atory and financial accounting
purposes. Petitioner had taken the position that it had al ways
been on “the nethod required by Section 1.162-4 of the

Regul ations” for tax purposes. See FPL G oup, Inc. & Subs. v.

Commi ssioner, 115 T.C. 554 (2000). W incorporate FPL G oup,

Inc. & Subs. in this opinion.

Petitioner’s present notion for partial summary judgnment is
a sequel to our prior ruling. Having lost its argunent that it
was al ways on the “nmethod of accounting” required by section
1.162-4, Incone Tax Regs., rather than the method of accounting
prescribed by the FERC/ FPSC, petitioner now argues that, if its
met hod of accounting for distinguishing between capital and
repair expenses was the FERC/ FPSC accounting nmethod, then
respondent changed petitioner’s nmethod to the “nmethod of
accounting” required by section 1.162-4, Incone Tax Regs.
Petitioner bases this argunment on the fact that, during the
exam nation for the years in issue, respondent exam ned itens
that petitioner had expensed as repairs to determ ne whet her
these itens net the requirenents of section 1.162-4, |ncone Tax
Regs. This exam nation resulted in an agreed adjustnment wherein

approximately $1.2 mllion that had been deducted as repair
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expenses on petitioner’s returns for the years in issue was
required to be capitalized. Petitioner also relies on the fact
that, during the examnation, it filed a claimfor approxi mately
$21 mllion in additional repair expenses for the year 1992 of
whi ch respondent’s agents all owed approxinmately $10.9 mllion as
addi tional repair expenses.

Respondent has never notified petitioner that he was
changi ng petitioner’s nmethod of accounting, and respondent denies
that any of the aforenentioned actions taken during the
exam nation had that effect. |Indeed, in petitioner’s nmenorandum
in opposition to respondent’s previous notion for partial summary
j udgnment, which we granted, petitioner stated:

When seeking to capitalize repair expenses deducted by

Petitioner, at no tine did Respondent assert that he

was changing Petitioner’s nethod of accounting or that

he had determ ned that Petitioner’s nethod did not

clearly reflect income as required under Section 446 of

the Code in order to require such a change. * * *

In its reply brief to respondent’s previous notion, petitioner
al so stated: “At no tine did Respondent’s agents propose a
‘change in nmethod of accounting’ when proposing to disallow
repair expense for tax purposes”.

In its menmorandum in opposition to respondent’s previous
nmotion for partial summary judgnent, petitioner clained that it
was using the “nethod of accounting” required by section 1.162-4,

| ncone Tax Regs., and that the anobunts classified as repair

expenses for FERC/ FPSC regul atory and financial reporting
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pur poses and that were used in preparing its tax returns were
just the starting point for determ ning the anobunts of deductible
repair expenses for tax purposes. Petitioner further clained
that respondent’s agents were aware that this was petitioner’s
met hod of accounting. W disagreed, stating:

Petitioner has not alleged, nor is there any

i ndi cation, that respondent acquiesced in a nmethod of
accounting which would allow petitioner to

“approxi mte” the anmpunt of repair expenses and then
file anmended returns when, and if, it realized it m ght
have deducted a | arger anmount. The fact that
petitioner anmended its 1992 tax return for additional
expense cl ai ns does not change the fact that, in
preparing its original tax return, petitioner
consistently used the sanme characterizations that

Fl ori da Power used for regulatory and financi al
reporting purposes. Accordingly, we hold that the
audit adjustnents by respondent do not establish the
met hod of accounting that petitioner is claimng. |[FEPL
G oup, Inc. & Subs. v. Conm ssioner, supra at 570.]

After FPL G oup, Inc. & Subs. petitioner sent a letter to

respondent making a “protective request” for a change of nethod
of accounting for the 1988-96 taxable years. 1In a letter dated
Decenber 17, 2001, respondent denied this “protective request”.
In petitioner’s present notion for partial sunmmary judgnent,
petitioner asserts that respondent changed its nethod of
accounting to the “nethod required by Section 1.162-4 of the
Regul ations” during respondent’s exam nation for the years in

i ssue. Respondent denies that he changed petitioner’s method of
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accounting. Alternatively, petitioner alleges that respondent
abused his discretion in denying petitioner’s protective request
to change to that nmethod of accounting.

We do not think that respondent’s inquiry during the
exam nation into whether petitioner may have m scl assified sone
expenditures as either capital or repair expenses constituted a
change of petitioner’s nethod of accounting by respondent.
I ndeed, the relatively mnor changes that the parties agreed to
as aresult of this examnation |lead to the conclusion that
petitioner’s method of follow ng the FERC/ FPSC regul atory
accounting for determning repair expenses for tax purposes
produced results that were in reasonable conformty wth the
| egal standards set forth in section 1.162-4, Inconme Tax Regs.
On its returns for the years in issue, petitioner characterized
approximately $2.1 billion in expenditures related to Florida
Power’s electric plants as repair expenses for tax purposes. FPL

G oup, Inc. & Subs. v. Conm ssioner, supra at 558. Respondent’s

exam nation for the years in issue resulted in capitalizing
approximately $1.2 mllion that had been previously deducted as
repair expenses. Respondent’s proposed adjustnent, which
petitioner agreed to, represents a change of approximtely .0571
percent of the total repair expenses petitioner clainmed on its
returns using the FERC/ FPSC net hod of accounting. Likew se,

respondent’s allowance of an additional $10.9 million of repair
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expenses that petitioner clainmed during the exam nation was
approxi mately .519 percent of the total repair expenses that
petitioner reported on its returns for the years in issue.?

We do not accept petitioner’s argunment that the adjustnents
t hat respondent made or allowed during the exam nation were
tantanount to changi ng petitioner’s nmethod of accounting. The
fact that an exam nation concludes with the adjustnent of sone
itens does not in itself constitute a change in the nethod of
accounting. |ndeed, when an exam nation results in relatively
m nor adjustnments and the Conm ssioner does not explicitly reject
the taxpayer’s nethod, there woul d appear to be an acceptance of
the taxpayer’s nethod. As we stated in our prior Opinion, “the
audit adjustnents by respondent, do not change the fact that
petitioner is retroactively attenpting to recharacteri ze

expenditures that it regularly and consistently capitalized for

2 1n our prior Opinion, we stated:

In the instant case, respondent allowed petitioner
certain additional repair expense deductions related to
Fl ori da Power. Respondent did not question
petitioner’s nethod of accounting or assert that any
i nper m ssi bl e change was bei ng nade. Rather,
respondent sinply reviewed petitioner’s claimand
al l oned an additional deduction based on the
circunstances. Petitioner has not alleged any action
on respondent’s part which could be construed as
approvi ng the nethod of accounting petitioner is
currently claimng for the expenditures in issue.

* * * [EPL Goup, Inc. & Subs. v. Comm ssioner, 115
T.C. 554, 573 (2000).]
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regul atory, financial, and tax reporting purposes.” FPL G oup,

Inc. & Subs. v. Commi ssioner, 115 T.C. at 570.

It is undisputed that respondent’s exam nation of the repair
versus capital expenses issue involved application of the
standards set forth in section 1.162-4, Incone Tax Regs. That
regul ation sets forth the general |egal standards for deducting
repair expenses.® Petitioner characterizes this regulation as
the “met hod of accounting” that respondent used during the
exam nation. Respondent disagrees wth petitioner’s argunent
that section 1.162-4, Incone Tax Regs., constitutes a “nethod of
accounting”.

We do not accept petitioner’s characterization of section
1.162-4, Incone Tax Regs., as a “nethod of accounting”

di stingui shable frompetitioner’s nethod of using the FERC/ FPSC

regul atory standards. Petitioner has stated that it used the

3 Sec. 1.162-4, Incone Tax Regs., provides:

8 1.162-4. Repairs.--The cost of incidental
repairs which neither materially add to the val ue of
the property nor appreciably prolong its life, but keep
it in an ordinarily efficient operating condition, may
be deducted as an expense, provided the cost of
acqui sition or production or the gain or |oss basis of
t he taxpayer’s plant, equipnment, or other property, as
the case may be, is not increased by the anmount of such
expenditures. Repairs in the nature of repl acenents,
to the extent that they arrest deterioration and
appreciably prolong the life of the property, shal
either be capitalized and depreciated in accordance
with section 167 or charged agai nst the depreciation
reserve if such an account is kept.
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FERC/ FPSC nmet hod to prepare its returns because it believed that
any expenditure that was classified as a repair under the
FERC/ FPSC nmet hod woul d neet the deductibility standards of
section 1.162-4, Incone Tax Regs. Petitioner filed its returns
(and prepared its financial statenents) using the FERC/ FPSC
regul atory accounting nethod rather than attenpting to reexam ne
the facts and circunstances of each expenditure to determ ne
whet her each individual expenditure nmet the deductibility
standards of section 1.162-4, Incone Tax Regs. The results of
respondent’ s exam nation indicate that petitioner’s use of the
FERC/ FPSC net hod of accounting produced results that were
generally consistent with the |legal standards set forth in
section 1.162-4, |Incone Tax Regs.

Petitioner cites cases holding that where the Conm ssi oner
has approved a taxpayer’s nethod of accounting during prior
exam nations, the Conmm ssioner nmay not change that taxpayer’s
met hod of accounting w thout determning that that nethod failed

to properly reflect inconme. See Geonetric Stanping Co. V.

Commi ssioner, 26 T.C 301 (1956); Klein Chocolate Co. V.

Conm ssioner, 36 T.C. 142 (1961). Since we have found that

respondent has never approved the “nmethod of accounting” that
petitioner seeks, those case have no application here. Likew se,

Manul a v. Conmi ssioner, 346 F.2d 1016 (9th G r. 1965), revg. and

remanding 41 T.C. 572 (1964), is inapplicable since it involved
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an i nstance where the Comm ssioner changed the taxpayer’s nethod
of accounting. As we have held, respondent nmade no change to
petitioner’s method. However, we note that the court in Mamul a
st at ed:

Once a taxpayer nakes an el ection of one of two or nore

alternative nethods of reporting inconme, he should not

be permtted to convert, of his own volition, when it

| at er becones evident that he has not chosen the nost

advant ageous nethod. * * * [1d. at 1018.]

Petitioner filed a protective request for a change of

accounting nmethod after our prior Opinion at FPL G oup Inc. &

Subs. v. Comm ssioner, 115 T.C. 554 (2000), in this case was

filed. Petitioner clains that the requested “nethod of
accounting” is required by section 1.162-4, Incone Tax Regs.
Petitioner argues that respondent’s refusal to approve the
protective request was an abuse of discretion because respondent
required petitioner to continue to use an inproper nethod; i.e.,

t he FERC/ FPSC nmet hod. Respondent denies that he ever determ ned
that petitioner’s use of the FERC/ FPSC regul atory standards was

i nproper and, as we have previously indicated, the actions during
the exam nation do not establish that respondent made such a
determ nation. Petitioner seens to argue that we found in our
prior Opinion that petitioner’s use of the FERC/ FPSC net hod of
accounting was inproper. W disagree. W described petitioner’s
regul atory and financial accounting nethod as foll ows:

The FERC and FPSC rul es provided a regul atory
accounting systemwhich afforded petitioner a
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characterizati on nmethod based on basic accounting
principles that generally require the capitalization of
expenditures for larger itens of property having | ong-
termlives and the expensing of relatively smaller
expenditures for mnor itenms needed for repairs. * * *
Petitioner’s attenpt to change retroactively froma
consi stent and | ogical nethod of capitalizing the
expenditures in issue to expensing theminvolves the
question of proper timng and thus is a material item
* *x * [EPL G oup, Inc. & Subs. v. Conm ssioner, supra
at 566. ]

As we have previously stated, section 1.162-4, |Incone Tax
Regs., sets forth | egal standards for distinguishing between
expenditures that nmust be capitalized and those that can be
currently deducted. The nethod by which a taxpayer attenpts to
conply with these | egal standards for purposes of preparing its
returns i s what should be properly described as the taxpayer’s
met hod of accounting. Petitioner used the FERC/ FPSC regul atory
met hod of accounting to prepare its returns in order to achieve
the classification required by section 1.162-4, Incone Tax Regs.
Petitioner now wants to use a different nethod. That different
met hod woul d be to reexam ne the facts underlying individual
expenditures in an attenpt to claimadditional deductions for
repairs. It is this change that respondent declined to approve.
We find no abuse of discretion in respondent’s refusal.

Petitioner also argues that respondent abused his discretion
in denying its protective request because there is “no valid
basis” for requiring petitioner to use a nmethod of accounting

that is contrary to section 1.162-4, Incone Tax Regs. As
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previ ously discussed, we do not think that the FERC/ FPSC net hod
is contrary to the regulation. Regardless of whether a taxpayer
used a proper or inproper nethod of accounting, a taxpayer nust
recei ve the Comm ssioner’s approval before changing a nmethod of
accounting. Sec. 446(e); sec. 1.446-1(e)(2)(1), Incone Tax
Regs.* The Conmi ssioner has wi de discretion to decide whether to
consent to a taxpayer request to change a nethod of accounting.

Sunoco, Inc. & Subs. v. Conm ssioner, T.C Meno. 2004-29. Her e,

petitioner sought a retroactive change to its method of
accounting. The Comm ssioner generally will not grant
retroactive changes to a taxpayer’s nethod of accounting. See
sec. 1.446-1(e)(3)(l), Inconme Tax Regs.; Rev. Rul. 90-38, 1990-1
C.B. 57; Rev. Proc. 97-27, sec. 2.04, 1997-1 C.B. 680, 682. As a
result, we do not think respondent abused his discretion by
denying petitioner’s protective request for a change in nethod of
accounti ng.

Finally, petitioner alleges that respondent has all owed
unspecified conpetitors to claimadditional repair expenses under

section 1.162-4, Incone Tax Regs., even though they also followed

* The reason for requiring the Conmm ssioner’s consent was
stated in Lord v. United States, 296 F.2d 333, 335 (9th G
1961), as follows: “If * * * [taxpayers] were allowed to report
incone in one manner and then freely change to sone ot her manner,
the resulting confusion would be exactly that which was to be
alleviated by requiring perm ssion to change accounting net hods.”
See also FPL Group, Inc. & Subs. v. Conm ssioner, 115 T.C at
573-575.
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regul atory rules and guidelines to determ ne the anmounts of
repair expenses deducted on tax returns. Relying on |BM v.

United States, 170 &. d. 357, 343 F. 2d 914 (1965), petitioner

states that such disparate treatnent “constitutes an abuse of
discretion as a matter of law "°

In IBM the taxpayer’s principal conpetitor had received a
private letter ruling that exenpted certain of its equi pnent from
t he busi ness machi nes excise tax. |BM sought the sane ruling and
filed a claimfor refund. Two years |ater, having taken no
action on IBMs request, the Comm ssioner decided to revoke the
ruling but only prospectively. At the sane tinme, IBMs claimfor
refund was denied. Thus, for the period fromthe date that the
ruling was issued until the ruling was revoked, |BM was subject
to a tax to which a principal conpetitor was not. The Court of
Clainms held, in this circunstance, that the Conm ssioner’s
failure to accord IBMthe sane treatnment provided to its
conpetitor was an abuse of the discretion granted the
Comm ssi oner by section 7805(b). Section 7805(b) allows the

Comm ssioner to prescribe the extent, if any, to which a ruling

> Petitioner’s principal subsidiary made a sinmlar claimin
Fla. Power & Light Co. v. United States, 56 Fed. C . 328 (2003),
alleging that its conpetitors had received rulings exenpting them
fromthe highway use tax on vehicles identical or simlar to its
own. The court rejected this claim
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or regulation will be applied wthout retroactive effect. That
section is not invol ved here.

Petitioner has not provided the nanmes of its conpetitors who
have all egedly obtai ned the Comm ssioner’s consent to a change in
met hod of accounting or described the nethod of accounting to
whi ch the Conm ssioner has supposedly consented. Petitioner’s
conclusory allegation of disparate treatnent w thout any show ng
of specific facts that could possibly bring it with the anbit of
the |BM case is insufficient grounds for granting partial summary
j udgnent on the issue before us.

To reflect the foregoing,

An appropriate order wll

be i ssued denvying petitioner’s

nmotion for partial sunmary

judgnent .



