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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

RUVE, Judge: Respondent determ ned the follow ng

deficiencies in petitioner’s Federal incone taxes:

Year Defi ci ency
1988 $922, 601
1989 15, 183, 930
1990 5, 228, 640
1991 1, 788, 565
1992 5, 867, 463

Petitioner did not make any claimfor investnent tax credits
(I'TCs) inits original returns for the taxable years 1988, 1989,
and 1990. On the sane date that respondent issued the notice of
deficiency, petitioner filed Forns 1120X, Anended U. S.
Corporation Incone Tax Returns (amended returns), for its taxable
years 1988, 1989, and 1990. In the anended returns, petitioner

clainmed additional |1 TCs! as foll ows:

Year Anpunt

1988 $33, 308, 287
1989 44, 336, 798
1990 55, 760, 749

On March 21, 1996, petitioner filed its petition in this

case listing these sane anobunts. In its first and second anended

1'I'n the anended returns, petitioner clainmed refunds.
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petitions, petitioner reduced its claimfor additional |ITCs as

foll ows:
Year Anpbunt
1988 $31, 737, 038
1989 41, 553, 822
1990 51,973, 051

On January 14, 2002, petitioner submtted its trial
menorandumin which it further reduced the additional |TCs

clained as foll ows:

Year Anpbunt

1988 $7, 681, 335
1989 7, 862, 335
1990 13, 320, 979

The issue addressed in this opinion is whether FPL G oup,
Inc., & Subsidiaries (FPL) is entitled to ITCs for certain
property and equi pnent it placed in service during the taxable
years 1988, 1989, and 1990.2 Resolution of this issue requires
us to explore the strictures of the Tax Reform Act of 1986 (TRA)
Pub. L. 99-514, 100 Stat. 2058, which repealed the |ITC and
provided relief fromthe ITC repeal in transitional rules.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

The stipulation of facts, the first, second, third, and fourth

suppl emental stipulations of facts, and the acconpanyi ng exhibits

2 This case involves nmultiple issues. The ITC issue
addressed in the opinion was tried and briefed separately.
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are incorporated herein by this reference. Petitioner’s

princi pal place of business was in North Pal m Beach, Florida,
when its petition was fil ed.

Petitioner is the parent corporation of a publicly traded
hol di ng conpany that filed consolidated Federal incone tax
returns on a cal endar year basis for its 1988 through 1992
taxable years. FPL is a first-tier, wholly owned subsidiary of
petitioner with operations throughout nost of the east and | ower
west coasts of the State of Florida and is a nenber of the
consolidated group. As a public utility, FPL is subject to
regul ation by various State and Federal agencies, including the
Fl orida Public Service Comm ssion (FPSC), the Federal Energy
Regul at ory Comm ssion (FERC), and the Nucl ear Regul atory
Comm ssi on (NRC).

To generate electricity, FPL operates nucl ear and nonnucl ear
power plants. FPL owned and operated four nuclear electric
generating units, naned: St. Lucie Unit 1, which was operational
commencing in 1976; St. Lucie Unit 2, which was operational
comencing in 1983; Turkey Point Unit 3, which was operational
commencing in 1972; and Turkey Point Unit 4, which was
operational conmmencing in 1973.

During the years at issue, FPL was under the jurisdiction of

the FPSC, which regul ated and supervi sed the rates charged by and
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the services provided by FPL to its custoners.® FPL's charges to
its custonmers for their use of electricity were based upon a
tariff. A tariff is a docunent that contains the terns,
conditions, rates, and charges that a conpany nmay charge and a
custonmer must pay for the service offered by a utility.

According to the tariff, “Service under the tariff is subject to
orders of governnental bodies having jurisdiction and to the
currently effective ‘General Rules and Regul ations for Electric
Service’ on file with the Florida Public Service Comm ssion.”
Fromtime to tinme, FPL could, and did, request adjustnents to the

tariff rates, terns, and conditions.* FPL's custoners did not

3 Mchael WIlson, FPL's vice president of governnent
relations and a former FPSC comm ssioner, testified:

The Public Service Comm ssioner provided econom c
regul ation of those utilities which the | egislature put
in their charge or their jurisdiction which entailed
setting rates for various classes of custoners,
determ ning the investnent |evel that conpanies had,
quality of service regulation, hearings on a nunber of
different issues regarding service and rates.

4 M. WIlson testified:

a conpany which decides that it is not receiving a
reasonable return on its investnent or costs have gone
up would apply to the Public Service Comm ssion for a
rate increase. * * *

Those woul d be the subject of hearings and
testimony by public counsel, by intervenors, |arge,
i ndustrial custoners * * *

Claude Villard was a nuclear fuel witness for FPL before the
FPSC from 1995 to 1997. He testifi ed:

(continued. . .)
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sign the tariff. Under the tariff, a custoner nmay obtain service
fromFPL by applying in witing, by tel ephone, or in person. The
tariff included a fuel clause, which cal culated the cost of fuel
and of purchased power in accordance with a formula “to reflect
the cost of fossil and nuclear fuels and purchased power for each
kil owatt-hour delivered”.

A. Nucl ear Fuel Assenbli es

FPL clainms I TCs for nuclear fuel assenmblies in the 1988,
1989, and 1990 taxable years. GCenerally, to generate electricity
at a power plant, a heat source heats water to form steam which
drives a turbine of an electric generator. At a nuclear power
pl ant, the heat source is a nuclear fission reaction in a nuclear
reactor. The nuclear fission reaction occurs in the “core” of
the reactor where an arrangenent of nuclear fuel assenblies (fue
assenblies or nuclear fuel) is located. Essentially, a fuel
assenbly is | oaded with nuclear fuel rods, which house enriched
uranium pellets. Fuel fabrication refers to the process of
maki ng the pellets, putting those pellets into a fuel rod, and
bundl ing these rods together into different support conponents to

make a fuel assenbly.

4(C...continued)

under [F]PSC rules, every six nonths Florida Power and
Light has to submt to the [F]PSC the costs that it
intends to recover fromthe custonmer. And it has to
have it approved by the [F]PSC * * *,
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Nucl ear fuel must be replaced because it wastes over tinme
and fromuse. During the years at issue, FPL’s nucl ear reactor
units used an 18-nonth rel oading cycle; it replaced one-third of
the fuel assenblies in the reactor core wth new fuel assenblies
every 18 nonths.® [In 1988, 1989, and 1990, petitioner
depreci ated the nucl ear fuel over 5 years for tax purposes.

The fabrication of fuel assenblies is a nultistep process.
The first step in the process is the acquisition of uraniumfrom
the mnes. The second step is to convert the uraniumto uranium
hexaf |l uori de (UF6), a gaseous conpound. The third step is the
enri chnment process, which is acconplished by increasing the
anmount of uranium 235 in the gas. The fourth step is to convert
the gas into U2, a uranium oxi de powder. The urani um oxi de
powder is pressed into pellets, which are then | oaded into tubes
or rods. The rods are then bundl ed together to forma fuel
assenbly. The design of the fuel assenblies is specific to the

type of reactor used.?®

M. Villard testified that the reload took about 1 week to
conplete, during which tine the power plant was shut down.

6 For exanple, one of FPL's nucl ear power plants, the St.
Lucie Unit 1 reactor, is a 14 by 14 array of fuel rods, whereas
anot her of FPL's nucl ear power plants, Turkey Point Units 3 and
4, uses a 15 by 15 array.
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FPL entered into a series of long-termcontracts to neet its
expected fuel assenblies needs.” |In 1979, FPL entered into an
agreenent of settlenent wth Westinghouse El ectric Corp.
(Westinghouse) to supply FPL with uranium Under the agreenent,
West i nghouse agreed to supply FPL with uraniumat a rate of
135, 000 pounds per year beginning in 1987 and continuing for 7
years, through and including 1994, or a total of 1,080,000
pounds. The agreenent gave FPL the option to term nate the
agreenent upon 6 nonths’ prior witten notice to Westinghouse
wi th no consequences. Additionally, FPL could cancel the
agreenent if Westinghouse failed to neet specific delivery
deadl i nes.

Simlarly, on July 25, 1978, FPL entered into a sales
agreenent with International Mnerals & Chemcal Corp. (IMC) to
deliver a m ni mum of 400, 000 pounds of “uranium concentrates” per
year for 13 years. |IMC and FPL entered into a second sal es
agreenent on Cctober 4, 1978, under which FPL purchased urani um
concentrate.

On Septenber 9, 1974, Potomac El ectric Power Co. (PEPCO and
Kerr-MGee Nucl ear Corp. executed a contract to chemcally

process uranium This agreenent called for the conversion of

" M. Villard testified that to change to another NRC
approved supplier, it would take at least 3 to 4 years before
actually getting the first new full batch to be delivered. The
process of changing to a supplier not approved by the NRC took 5
to 10 years.
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10, 190, 700 pounds of uranium concentrates into UF6 from 1978
t hrough 1990. On February 10, 1978, this agreenent was assi gned
to FPL. The contract was never term nated.

On Cctober 23, 1984, FPL entered into a contract with the
Departnent of Energy (DCE) under which the DCE agreed to provide
FPL with a m ni mum of 70 percent of FPL's enrichnent services.?
The termof the contract was the |lesser of the life of the
nucl ear power facility or 30 years. FPL could termnate the
contract at no cost with 10 years’ advance notice. On April 29,
1985, FPL and the DCE entered into an anmendnent to the contract
to provide additional supply. On February 11, 1985, FPL entered
into a contract for sale with AGP URANIO S.p. A for certain
urani um enrichnment services. The contract was term nated as of
Sept enber 30, 1987.

On Novenber 5, 1979, FPL entered into a contract with
West i nghouse for the purchase of services to design and fabricate
fuel assenblies for Turkey Point Units 3 and 4. FPL could
termnate the contract “only if Turkey Point 3, or Turkey Point 4
is permanently shut down for any reason what soever.”

On January 30, 1982, FPL entered into a contract with Exxon
Nucl ear Co. for the supply and delivery of fuel assenblies.

According to the contract, “FPL may term nate Rel oad Regi ons

8 The contract provided that FPL had no obligation to
pur chase enrichnment services fromthe DCE in the fiscal years
1984, 1987, and 1988.
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ot her than [Region] XN-1 for conveni ence by giving Seller notice
of such termnation no |ater than seventeen (17) nonths prior to
the * * * [prelimnary schedul ed delivery date] that is to be
term nated.”

FPL budgeted the costs associated for each step in the fuel
assenbly process. Carl R Bible, Jr., an FPL engineering
manager, testified that “Budget itens are used to authorize funds
to be expended on various activities.” A 1986 Capital
Expendi tures Budget Item (budget itemor Bl) No. 562 lists the
gross cost of expenses to convert uraniumconcentrates to UF6 as
$1, 925,000.° A 1986 Bl No. 563 lists the gross cost of
enri chment services as $21, 397,000.%° A 1986 Bl No. 564 for
fabrication of nuclear fuel for St. Lucie Unit 1 (including

engi neering and design work) lists the gross cost as $600, 000. !

® The budget item breaks down the expenditure as $1, 717, 000
in gross property additions and $208, 000 for an all owance of
funds during construction. This budget item was approved on Cct.
14, 1985, and contenplated a projected 5-year schedule for
conversion as follows: $1,717,000 for 1986; $2,282,000 for 1987;
$2, 794,000 for 1988; $4,097,000 for 1989; and $3,673,000 for
1990.

10 The budget item breaks down the expenditure as
$19, 266, 000 in gross property additions and $2,131, 000 for an
al |l omance of funds during construction. This budget item was
approved on Cct. 14, 1985, and contenplated a projected 5-year
schedul e for enrichnment as follows: $19, 266,000 for 1986;
$20, 318, 000 for 1987; $43,826,000 for 1988; $29, 544,000 for 1989;
and $33, 786, 000 for 1990.

1 The date that this budget itemwas approved is illegible
on the Court’s copy. The budget item contenplated a projected 5-
(continued. . .)
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A 1986 Bl No. 565 for fabrication of nuclear fuel for St. Lucie
Unit 2 (including engineering and design work) lists the gross
cost as $2,151,000.' A 1986 Bl No. 566 for fabrication of
nucl ear fuel for Turkey Point Unit 3 lists the gross cost as
$4, 640, 000.* A 1986 Bl No. 567 for fabrication of nuclear fuel
for Turkey Point Unit 4 lists the gross cost as $760, 000.% A

1986 Bl No. 561 for uranium purchases for Turkey Point Units 3

(... continued)
year schedul e for fabrication expenses as follows: $600, 000 for
1986; $9, 921,000 for 1987; $9, 775,000 for 1988; zero for 1989;
and $10, 940, 000 for 1990.

12 The budget item breaks down the expenditure as $1, 651, 000
in gross property additions and $500, 000 for an all owance of
funds during construction. This budget item was approved on Cct.
14, 1985, and contenplates a projected 5-year schedule for
fabrication expenses as follows: $1,651,000 for 1986;
$10, 932, 000 for 1987; $9,310,000 for 1988; $3,984,000 for 1989;
and $12, 009, 000 for 1990.

13 The budget item breaks down the expenditure as $4, 433,000
in gross property additions and $207,000 for an all owance of
funds during construction. This budget item was approved on Cct.
14, 1985, and contenplates a projected 5-year schedul e for
fabrication expenses as follows: $4,433,000 for 1986; $1, 337,000
for 1987; $3,593,000 for 1988; $4, 556,000 for 1989; and
$2, 450, 000 for 1990.

14 The budget item breaks down the expenditure as $355, 000
in gross property additions and $405, 000 for an all owance of
funds during construction. This budget item was approved on Cct.
14, 1985, and contenplates a projected 5-year schedul e for
fabrication expenses as follows: $355,000 for 1986; $4, 320, 000
for 1987; $3,097,000 for 1988; $2,258,000 for 1989; and
$5, 253, 000 for 1990.
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and 4 and St Lucie Units 1 and 2 lists the gross cost as
$44, 545, 000. 5

FPL pl aced fuel assenblies in service with total capitalized
costs (tax basis) of $51,684,173, $70, 782,440, and $133, 263, 604
in the 1988, 1989, and 1990 taxable years, respectively.

B. M scel | aneous Nucl ear Property

1. Main Steam |l solation Valve (MSIV) Air Accumul ati on
System

The MSIV air accunul ation systemis a safety item required
by the NRC, that shuts down a nucl ear power plant and protects
the reactor core in an energency. FPL clains |ITCs for the MSIV
air accunmul ation systemin the 1989 and 1990 taxabl e years.

On July 29, 1985, FPL issued a |licensee event report
(l'icensee event report),!® in which its engi neering depart nent
determ ned that the valves at Turkey Point Units 3 and 4 were

unable to close the MSIV in accordance with its original

15 The budget item breaks down the expenditure as
$36, 836,000 in gross property additions and $7, 709, 000 for an
al |l omance of funds during construction. This budget item was
approved on Cct. 14, 1985, and contenplates a projected 5-year
schedul e for fabrication expenses as foll ows: $36, 836,000 for
1986; $42,633,000 for 1987; $50,889,000 for 1988; $63, 267,000 for
1989; and $54, 725, 000 for 1990.

8 A licensee event report is a docunent required to be
witten and submitted to the NRC. \Wen sonething at the plant
does not neet design requirenents, the report describes the
probl em and the corrective action taken.
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design. The licensee event report indicates that the design of
the valves will be upgraded to ensure that each val ve neets the
final safety analysis report. An FPL engineering study, issued
in July 1985, “recomended that design nodifications be
i npl enented on an expedited basis” and that continued operation
was warrant ed.

A 1987 Bl No. 155 includes, inter alia, Main Stream
| sol ation. The budget item contains an Cctober 13, 1986, date
under neat h “ APPROVED BY - CORPCRATE OFFI CER'. FPL issued an
expenditure requisition (ER)*® No. 4573 to “Install a | ow
pressure air accumrul ator systenf. The ER also states: “This
energency ER is being prepared due to the length of tine it takes
to obtain ER approval. The work is currently scheduled for the
1988 Refueling Qutage. W anticipate this ER to be revised by

October 1988." The earliest date on the ERis Cctober 1, 1988,

7 M. Bible testified that in the |icensee event report,
FPL commtted to the NRC to resolve the valve problem

8 Ri chard Engstrom FPL’'s supervi sor of power plant
accounting, testified as to the distinction between an ER and a
work order as follows:

A work order is basically * * * issued to capture and
record costs associated with a specific project at a
specific location. An ER which stands for expenditure
requisition, it basically identifies the type of work
order such as a transm ssion work order, distribution
work order, a specific work order. However, sonetines
they are used interchangeably, particularly when it
cones to a specific work order

* * %
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which is under a “received’” stanp. Additionally, the ER bears an
Cctober 3, 1988, date underneath a stanp that reads
“Aut horization Certified Accounting Departnment”. The ER was
revised in early 1989 “to reflect a definitive construction
estimate” and again in early 1991.

Wth respect to the installation of the MSIV air
accumnul ati on system petitioner incurred capitalized costs (tax
basi s) of $2,846,306 and $126, 666, for equi pnent placed in
service in the 1989 and 1990 taxabl e years, respectively.

2. Surveillance System for Heat Exchangers

The surveillance system for heat exchangers (surveill ance
systen) consisted of tenperature and flow instrunents to ensure
that the heat exchanger, which is designed to renove heat,
performed properly. FPL clains I TCs for the surveillance system
in the 1989 and 1990 taxabl e years.

On April 15, 1985, FPL responded to a notice of violation
issued by the NRC with respect to its nuclear generating facility
at Turkey Point. One of the corrective steps articulated in the

letter was the “devel opnment of a surveillance progrant.?®

9 M. Bible testified that this letter was FPL's
“commtment to the NRC to performthese nodifications and put
this systemin place. It's a witten commtnent fromthe
of ficers of our conpany to the NRC, requiring us to performthese
actions.”
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FPL devel oped or established an action itent® to oversee the
devel opnment of a surveillance program which is a systemthat
nonitors the heat exchangers.? |n a request for engineering
assi stance, dated Novenber 5, 1985, Turkey Point requested a
nodi fication of its plant.?

ER No. 3811, dated March 1988, and suppl enented i n Cctober
1988, discussed upgrading the surveillance system at Turkey Poi nt
Unit 3. Simlarly, ER No. 3854, dated April 1988, with
suppl enents dated Cctober 1988 and May 1991, discussed the sane
scope of work with respect to Turkey Point Unit 4.

Wth respect to the acquisition and installation of the
surveillance system petitioner incurred capitalized costs (tax
basi s) of $123,742 and $324, 668 for equi pment placed in service

during the 1989 and 1990 taxabl e years, respectively.

20 An action itemis the method by which FPL tracks its
commtnments to the NRC

2 M. Bible testified that there is typically a 3-year |ag
time to conply with the NRC requirenents.

2 M. Bible testified that a “Request for engineering
assistance is how engineering gets a turn on to performa project
here.” He expl ai ned:

VWhat wi ||l happen is engineering wll produce a
desi gn package, which is how you install things. It
wi || show draw ngs, specifications from buying
equi pnent, instructions fromthe field as to howto
install that equi pnent and update all the associ ated
designs for the power plant.
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3. React or Vessel Probes

A reactor vessel probe neasures the water level in a nuclear
reactor core. A reactor vessel probe is custom nmade and takes up
to 45 weeks to obtain. FPL clains | TCs for the reactor vesse
probes in the 1988 taxable year.?

As a result of an accident at the Three Ml e |Island nucl ear
facility (TM),? the NRC i nposed “Action Plan Requirenents”,
known as “NUREG 0737”, to prevent simlar accidents at other
nucl ear plants. One of the regulatory guidelines? that resulted
fromthe TM accident was the requirenent that nuclear plants
moni tor coolant inventory. FPL's nuclear plants were designed
before this guideline and did not have reactor vessel probes; as
a result, FPL installed reactor vessel |evel nonitoring
instrunmentation. On July 18, 1986, FPL sent a letter to the
O fice of Nuclear Reactor Regul ation, which detailed the
techni cal specifications concerning its proposed reactor vessel

nmonitoring system On Decenber 5, 1986, the NRC sent FPL a

2 |n the taxabl e years 1989 and 1990, petitioner clains
reductions in the anount of the ITC, which resulted from
reductions in the anount of the qualified costs (tax basis) of
t he property.

24 The TM nuclear plant failed to maintain the proper water
I evel in the nuclear reactor, which resulted in a parti al
meltdown in its core.

2 Many of the guidelines were enbodied in Regul atory
Quideline 1.97, Instrunentation for Light-Water-Cool ed Nucl ear
Power Plants to Assess Plant and Environs Conditions During and
Fol | ow ng an Accident, issued by the NRC and dated May 1983.
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letter detailing nodifications to FPL’s proposed changes. On
July 28, 1987, the NRC sent a letter to FPL advising it that the
techni cal specifications as nodified were approved.

ER No. 9302 details the purchase of two spare reactor vesse
| evel probes in the authorized anount of $348,000. The earliest
date on the ER is Novenber 1, 1985. The ER was revised to
account for an increase in cost of the project to $798, 223, which
was approved in |late 1989.

Wth respect to the acquisition of the reactor vessel
probes, petitioner incurred capitalized costs (tax basis) of
$862, 757, -$126, 353, 2¢ and -$12,983 for equi pment placed in
service during the 1988, 1989, and 1990 taxabl e years,
respectively.

4. Raceway Protection System

A “raceway” is a systemof netal conduits or trays that is
used to transport electric cables fromone place to another
t hroughout a facility and protects the cables fromfire hazards.
FPL clainms I TCs for the raceway protection systemin the 1989 and
1990 taxabl e years.

Appendi x R--Fire Protection Program for Nucl ear Power

Facilities Operating Prior to January 1, 1979, 45 Fed. Reg. 76611

26 M. Engstromtestified that negative nunbers were a
result of FPL's debit/credit accounting system On brief,
petitioner explained that the anmount of qualified costs (tax
basi s) was reduced in the taxable years 1989 and 1990; as a
result, the ITC nust be reduced in those years.
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(Nov. 19, 1980), contains general and specific requirenents for
protecting electric cables fromfire hazards. The specific
requi renents section of appendi x R provides detail ed requirenents
for “separation of cables and equi pnent” and “encl osure of cable
and equipnment”. In a letter dated October 11, 1985, FPL
explained to the Ofice of Nuclear Reactor Regulation that:

[ FPL] notified the NRC in | ate August 1985 concerning

an additional scope of work identified relating to * *

* Appendi x R requi renents at our Turkey Point Nucl ear

facility.

The additional scope of Appendi x R work was

identified as a result of an evaluation of the original

Appendi x R Saf e Shutdown anal ysis, and was conpleted in

Septenber 1985. I n August 1985, based on prelimnary

results of the evaluation, FPL commtted to provide a

report detailing the additional scope of work and a

proposed schedul e for conpletion of the nodifications.

Wth respect to the St. Lucie plant, a 1984 Bl No. 147 Rev.
2 budgeted $19 million to neet the requirements of appendi x R and
was approved on February 21, 1984. FPL revised this Bl several
times to increase the budgeted anount to $26 million for the St.
Luci e pl ant.

A 1984 Bl No. 933 Rev. 3, approved on March 23, 1984,
budgeted $45 mllion to “Upgrade the present fire protection
capabilities at Turkey Point Units #3 and #4 to neet * * *
appendix ‘R ” requirenents. FPL revised this Bl several tines,

and the ultimate authorizati on was approved in August 1986 for

$87 million.
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ER No. 4276, approved in 1988, authorized $1.8 mllion for
fire protection nodifications to the raceway protection for
Turkey Point. This ER was revised in 1989 to decrease the anount
aut hori zed for the expenditure to $1,081,459. Sinmilarly, ER No.
6256, approved in 1989, authorized $10 for the raceway protection
for Turkey Point, which was revised in |late 1989 to $358, 000, and
revised again in early 1991 to decrease the anmount authorized to
$263, 722.

Wth respect to the installation of the raceway protection
system petitioner incurred capitalized costs (tax basis) of
$969, 676 and $239, 161 for equi prent placed in service in the 1989
and 1990 taxable years, respectively.

5. Spent Fuel Rack Systens

FPL’s use of nuclear fuel to generate electricity requires
it to replace one-third of the fuel assenblies every 18 nonths.
FPL uses spent fuel racks to store its used nuclear fuel. FPL
claims I TCs for the spent fuel rack systens in the 1988, 1989,
and 1990 taxabl e years.

Under the Nuclear Waste Policy Act of 1982, Pub. L. 97-425,
sec. 302, 96 Stat. 2257 (nuclear waste act), the Federal
Governnent was required, in exchange for fees paid by electric
utilities, to handle the disposal and permanent storage of spent
or used fuel beginning in 1998. The purpose of the nuclear waste

act was to develop repositories for disposing of high-I|evel
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radi oactive waste and spent nuclear fuel. The nuclear waste act
provi ded that persons owning and operating civilian nuclear power
reactors were primarily responsible for providing interimstorage
of spent nucl ear fuel.

Accordingly, FPL was required to store spent nucl ear fuel
until 1998; as a result, FPL needed to expand its on-site spent
fuel rack systemat each of its nuclear generating plants. As of
January 7, 1983, the enactnent date of the nuclear waste act, FPL
knew t he amount of spent fuel it would need to store and the
desi gn of the expanded spent fuel rack systens at St. Lucie and
Tur key Poi nt.

FPL renoved spent nuclear fuel fromthe reactor and
transferred it via the fuel transfer systemto a contai nnent
bui l ding, using a series of underwater tunnels. The spent fuel
was then transferred fromthe contai nnent building to the fuel
handl i ng bui |l di ng.

The spent fuel rack system at each of FPL’s nucl ear
generating plants consisted of two | arge pools of water,
approximately 40 feet deep, with netal storage racks at the
bottom Each pool and system of racks was |ocated proximtely to
one of the two nuclear reactors, which were |ocated side by side.
Because FPL had additional space in the pools, it expanded its
storage facilities by increasing the nunber of storage racks in

the pool. FPL designed its systemso that each pool could
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accommodat e the spent fuel of either reactor; in the past, FPL
had obtained licenses to transfer spent fuel fromone pool to the
ot her.

A 1982 Bl No. 139, approved on August 30, 1982, budgeted
$300, 000 to procure and install spent fuel storage racks to
i ncrease capacity at Turkey Point Unit 3. A section of the B
| abel ed “purpose and necessity” states:

The original design for Turkey Point Unit #3 had a

spent fuel storage capacity of 217 assenblies. In 1977

the original racks were replaced with high density

stai nl ess steel racks which provided a capacity of 621

assenblies. The capacity was increased due to the |ack

of off-site spent fuel reprocessing facilities.
The Bl went through several revisions.

Simlarly, FPL began expansion of the spent fuel facility at
St. Lucie Unit 1 in 1982. A 1982 Bl No. 177, approved on July
13, 1982, budgeted $46 million for various projects at St. Lucie,
i ncludi ng spent fuel storage racks. This Bl also underwent a
series of revisions. ER No. 9304, dated Decenber 1985,
authorized $1.5 mllion for “phase |I” of the project for design
engi neering, to renove the existing spent fuel racks, and to
install new high density racks.?” This ER was revised in |late

1986 and processed in March 1987 to include construction and

material costs, increasing the amount authorized by about $9.5

27 This ER was associated with Bl No. 190, approved in late
1985, which budgeted $1.5 nmillion for engineering costs for the
St. Lucie Unit 1 spent fuel storage rack project.
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mllion to $11 mllion. This ER was again revised in |late
1988/ early 1989 to decrease the anount of the authorization by
$2,067,000 to the “present estimte” of $8, 933, 000.

ER No. 1760, dated |l ate 1986/early 1987, authorized the
expenditure of $12 million to procure and install spent fuel
storage racks for Turkey Point Unit 4. FPL revised this ER in
| ate 1988/ early 1989 to decrease the anobunt authorized by $4
mllion.

A 1986 Bl No. 190, approved in |ate 1985, budgeted $1.5
mllion to renove the existing spent fuel storage racks at St.
Lucie Unit 1 and install new high density spent fuel storage
racks. The allotted anobunt was authorized for engineering wwth a
total estimted cost of $10.3 mllion.?®

A 1987 Bl No. 1982 budgeted $12 nillion for Turkey Point
Unit 4 to “Procure and install spent fuel storage racks to
i ncrease capacity from 614 assenblies to provide sufficient
storage capacity through the end of licensed operation in

2007. " 30

2 M. Bible testified on cross-exam nation that this
docunent showed that no costs were incurred before January 1986.

2 The date that Bl No. 198 was approved is illegible.

% M. Bible testified that, according to the docunent, no
construction costs were incurred before January 1987, and only $1
mllion was scheduled to be incurred in 1987 and $11 mllion
thereafter.
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Wth respect to the acquisition and installation of the
spent fuel rack system petitioner incurred capitalized costs
(tax basis) of $6,713,729, $532,892, and $6, 646, 960 for equi pnent
pl aced in service in the 1988, 1989, and 1990 taxable years,
respectively.

6. Area Radiation Mnitoring System

An area radiation nonitoring system neasures the radiation
t hroughout a nuclear electric generating plant. The system
consists of a local nonitor that nmeasures radiation and cabling
to the control roomwhere readouts fromall the nonitors are
di splayed. FPL clains an ITC for the area radiation nonitoring
systemin the 1990 taxabl e year.

NUREG 0737 and Supplenment 1 to NUREG 0737, dated Decenber
17, 1982, provide regulatory guidelines for radiation
nonitoring.3 On February 23, 1984, the NRC issued an order
confirmng FPL’s commtnents to conply with Supplenment 1 to NUREG
0737 with respect to Turkey Point Units 3 and 4.

A 1988 Bl No. 145, approved on August 20, 1987, budgeted
$1.9 million to replace the area radiation nonitoring system A

section of the Bl |abel ed “purpose and necessity” states:

31 According to these regul atory gui deli nes:

It is our intent that the guidance docunents thensel ves
* * * are not to be used as requirenents, but rather
they are to be used as sources of guidance for NRC
reviewers and |icensees regardi ng acceptabl e neans for
nmeeting the basic requirenents.
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The exi sting equi pnment has hi gh mai ntenance due to
equi pnent age and unavailability of parts. The

equi pnent i s obsolete. The replacenent of the

equi prent is a Nucl ear Regul atory Conm ssion (NRC)
Requirenent to neet the recommendati ons of Regul atory
Quideline 1.97. The full scope of work has not been

defi ned.
Phase | - Engineering and Procurenent $1, 900, 000
Phase Il - Construction

The total cost of the project is estimated to be
$3, 800, 000 to $12, 500, 000 dependi ng on which
alternative is inplenented. The expected conpletion
date of Phase Il is Decenber, 1990.

This Bl was revised twice in 1989, decreasing the anmount budgeted
for phase | of the project to $550, 000.

ER No. 5339, processed on March 3, 1989, authorized $950, 000
for an area radiation nonitoring system The ER states:

This project is to replace the entire existing
Area Radiation Monitoring Systemw th new state of the
art conponents for Turkey Point.

Pur pose and Necessity:

The existing Area Radi ation Mnitoring System
requi res very high mai ntenance, also the equipnent is
obsol ete. Replacenment of the Area Radiation Mnitoring
System has been commtted to the NRC under conpliance
of RG 1.97 Rev. 3.

This is a phased ER
Phase | - Engineering & Procurenent
Phase Il - Construction

This ER is for engineering and procurenment only.
The ER will be revised later to include construction.
Renoval costs and property retirenents wll be
addressed when the ER is revised for Phase Il. The
aut hori zed anmount is included in the 1989 Capital
Budget .
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As indicated above, the ER was revised in late 1990/ early 1991 to
i ncrease the anount authorized to $1, 350, 000.

Wth respect to the acquisition and installation of the area
radi ati on nmonitoring system petitioner incurred capitalized cost
(tax basis) of $657,253 for equipnent placed in service in the
1990 taxabl e year.

7. Nucl ear Fuel Transfer System

A nucl ear fuel transfer systemis an underwater system
consi sting of notors and equi pnment that transports spent nucl ear
fuel fromthe reactor to the spent fuel pool. FPL reconstructed
its nuclear fuel transfer systemat Turkey Point. The
reconstruction nodernized the systemby installing a two-cable
hoi st, changing a nunber of nonitors that neasured the | oad, and
changi ng a nunber of drive notors and associ ated equi pnent. FPL
clains I TCs for the nuclear fuel transfer systemin the 1988,
1989, and 1990 taxabl e years.

A 1984 Bl No. 569, approved on Cctober 24, 1983, budgeted
$1,178,000 for the fuel transfer system upgrade for Turkey Point
Units 3 and 4. The Bl describes the work to be perforned as:

Upgrade the nuclear fuel transfer systemon Unit

#3 & #4, with out [sic] of water electric drive notor

(repl aces underwater air drive notor), counter weights

on the upenders, winch |oad nonitors for the upenders,

qui ck opening transfer tube closures, dual cables and

hoi st load nonitors for the spent fuel pit bridge crane
hoi st s.
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Bl No. 569 appears to be a revision of Bl No. 934, which
originally authorized $831,000 in 1982. This budget item was
also revised in late 1984 and | ate 1985.

ER No. 7031 authorized $417,879 to upgrade the fuel transfer
system for Turkey Point Unit 4. This ER was revised in 1989 to
i ncrease the anount authorized by $712,217. The ER i ncludes a
description that states that the nodifications were designed by
Stearns Catalytic Corp. (Stearns Catalytic). Effective Decenber
17, 1984, FPL issued a purchase order to Stearns Catal ytic,
aut hori zi ng $663,975 to provide |abor and materials for the
transfer upgrade nodification of Turkey Point Units 3 and 4. A
nucl ear safety change order was issued to Stearns Catalytic, with
an effective date of Decenber 19, 1985, to reopen, clarify, and
revi se the purchase order

ER No. 4133, approved and processed in 1988, authorized
$200, 000 for nodification to convert a single cable hoist to a
dual cable hoist, and for the installation of a new hoist |oad
i ndi cator systemfor Turkey Point Unit 4.

Wth respect to the acquisition and installation of the fuel

transfer system petitioner incurred capitalized costs (tax
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basi s) of $430, 432, $391, 294, and $662 for equi pnment placed in
service in the 1988, 1989, and 1990 taxable years, respectively.

C. Envi ronnental Property

As a utility conpany, FPL is subject to environnental
regul ations by Federal, State, and | ocal governnental agencies,
i ncludi ng the Environnmental Protection Agency (EPA), U S. Coast
Guard, and the Florida Departnent of Environnental Protection.
Envi ronnmental regul ations applicable to FPL relate to several
natural resources, including air, water, waste, aninmals, and
pl ants. The purpose of environnental regul ations, as applicable
to FPL, is to ensure that FPL generates, transmts, and
distributes electricity in a manner that will protect human
heal th and the environnment.

1. Wastewater Neutralization Treatnent System

A wastewater neutralization treatnent systemtreats the
wast ewater com ng fromthe mneralizer regenerate. The
m neralizer water is ultrapure water that is placed into the
boiler to generate the steam which ultimtely drives the
generator to create electricity. Wastewater is hazardous for
corrosivity. FPL clains ITCs for the wastewater neutralization
treatment systemin the 1988 and 1990 taxabl e years.

FPL received tenporary operating permts (TOPs) fromthe

State of Florida, Departnent of Environnmental Regulation, for its
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Martin County and Port Evergl ades plants.3* The TOPs were issued
pursuant to the Resource Conservation Recovery Act.

On May 7, 1985, the Departnment of Environnental Regul ation
i ssued permt Nos. HT 43-068555 and HT 06-068527, each of which
allowed FPL “to operate two hazardous waste surface inpoundnents
for the treatnment of corrosive wastes (D002) by
neutralization”.®* According to the TOPs, FPL was required to
“inspect and/or certify the surface inmpoundnent, dikes, liners
and ot her associated structural and nonitoring equi pnent as
required by * * * [Florida statute] and in accordance” with EPA
regul ations. Additionally, the TOPs state:

Wthin 30 days issuance of this permt, the permttee

[ FPL] shall submt to the departnent for approval a
schedul e for closure of the existing surface

32 The parties each requested that we find as fact that FPL
received TOPs for each of its nine fossil fuel power plants.
However, the docunentary evidence reflects TOPs issued were for
FPL's Martin County and Port Evergl ades plants. Each of the TOPs
in the record had an effective date of May 1985, and one permtt
expired on July 15, 1986, and the other had an expiration date of
May 15, 1987.

3% Ray Butts, FPL’s manager for strategic and regul atory
pl anni ng, testified that the TOPs required FPL to install new
wast ewat er neutralization treatnent systens at its fossil plants.
He further testified that FPL was required to install:

new tanks for the actual treatnent of the water, the
ancillary piping that goes with that, as well as the
vari ous pieces of equipnment to support that activity
i ncl udi ng noni toring equi pnment such as pH neters or
water level nmeters. It also included the maintenance
of the existing basins to ensure that they had |iners
that did not |eak as well as enbanknents or retaining
wal I s that woul d prevent any over-topping of water.
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i mpoundnent (s) with a binding commttment [sic] to

construct and have operational an elenentary

neutralization unit or total enclosed treatnent

facility. This binding commttnment [sic] shall include

the authorization to commt funds by F P &L for the

engi neering, design, and construction of said units.

The el enentary neutralization unit or total enclosed

system shall be constructed and operational within

fifty (50) weeks fromissuance of this permt. * * *

If FPL failed to provide a binding conmtnent, it then had: (1)
90 days to submt a groundwater nonitoring plan; (2) 30 days from
t he approval of the groundwater nonitoring plan to install the
necessary nonitoring wells; (3) within 15 days after conpletion
of the installation of the nonitoring wells, to submt a
certification of the well construction by the engi neer of record
for approval; and (4) 15 days from approval of well construction
and certification, to begin sanpling the groundwater nonitoring
wel | .

A 1986 Bl No. 951, approved on Cctober 15, 1985, budgeted
$1.4 million to “Design and construct neutralization tanks for
fossil fuel power plants” that controlled the pH Ilevel of water
di scharged fromthe plant. A section of the Bl |abeled *purpose
and necessity” states:

Exi sting and pending state and federal

environmental regulations require the control of the pH

range of water discharged fromwater treatnent

facilities at power plants. * * * State and federal

regul atory agenci es no | onger recogni ze the present

means of using existing open neutralization basins to

be in conpliance with regul ati ons.

Installation of neutralization tanks is the nost
cost effective neans of regulatory conpliance. * * *
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Anot her alternative considered was to obtain new
permts for the water treatnent plants to operate as
hazardous waste treatnment facilities.

To continue operating w thout nodification or
obtaining a new permt to operate as a hazardous waste
treatment facility would not neet federal and state
statutory requirenents. * * *

ER No. 9956, processed on Decenber 5, 1988, authorized
$93, 603 for the purchase and installation of neutralization basin
liners at the Port Everglades plant. A section of the ER | abel ed
“pur pose and necessity” states:

The existing liner is approaching the end of its
serviceable life. These basins are now regul ated by
State and Federal law. Any breech [sic] of the liner
must be reported to State regulatory authorities.

Excess reporting of |eaks could bring about enforcenent

action. The existing liners will not be renoved; the

new liner will be placed on top of the existing liners.
ER No. 2286, processed on Septenber 4, 1987, authorized the
expenditure of $70,290 to install a neutralization tank for FPL's
Riviera fossil plant. ER No. 30683 authorized the purchase and
installation of a pH neter for the neutralization tank at FPL' s
Fort Myers fossil plant. ER No. 8831, processed on Septenber 6,
1985, authorized $19,440 to “Construct in place a concrete bl ock
retention wall around the Water Treatnment Plant neutralization

basin” at the Turkey Point fossil plant.?3®

34 Because of the quality of the copy in the record, neither
the date nor the anpbunt can be determnm ned.

3% M. Butts testified that FPL purchased all the property
(continued. . .)
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Wth respect to the installation of wastewater
neutralization treatnment system petitioner incurred capitalized
costs (tax basis) of $241,469 and $233, 742 for equi pnent pl aced
in service in the 1988 and 1989 taxabl e years, respectively.

2. PCB Tr ansforners

Pol ychl ori nat ed bi phenyls (PCBs) are a hydrocarbon that has
been chlorinated. PCBs have been identified by environnmental
regul ators as a potential risk to human health and the
environment. The Toxic Substance Control Act of 1976, Pub. L
94-469, 90 Stat. 2003, current version at 15 U S.C. sec. 2605
(2000), prohibits the manufacture, processing, or distribution in
commerce or use of PCBs in any manner other than in a totally
encl osed manner. FPL previously used PCBs in its fossil fuel
power plant transformers. FPL clainms | TCs for the replacenent of
PCB transforners in the 1988, 1989, and 1990 taxabl e years.

In 1982, the EPA pronmulgated a rule, 40 C.F.R sec. 761
(1982) (the PCB rule), that regulates the use of PCBs. The PCB
rule, inter alia: (1) “Prohibits the use of PCB Transforners and
PCB-filled electromagnets (with a PCB concentration of 500 ppm or
greater) * * * after October 1, 1985, and requires a weekly
i nspection of this equipnment for |eaks of dielectric fluid until

that date”; (2) “Authorizes the use of all other PCB Transforners

3%(...continued)
according to the specific conditions of the TOPs.
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for the remainder of their useful lives, and requires a quarterly
i nspection of this equipnment for |eaks of dielectric fluid’; and
(3) “Prohibits the use of all other |arge PCB Capacitors after
Cctober 1, 1988”. According to the PCB rule:

If a PCB Transforner is found to have a | eak which

results in any quantity of PCBs running off or about to

run off the external surface of the transformer, then

the transformer nust be repaired or replaced to

elimnate the source of the leak. 1In all cases any

| eaki ng material nust be cleaned up and properly

di sposed of * * * in no case |later than 48 hours of its

di scovery. * * *
In response to the PCB rule, FPL commenced a programto renove
PCBs fromits electrical equipnment, including all power
transforners at its power plants.3®

A 1986 Bl No. 895, approved in Cctober 1985, budgeted $16. 4
mllion to “Replace all PCB filled distribution capacitors” over
a 6-year period “to conformw th new EPA regul ati ons, and
commenced in the first quarter of 1983 and are to be conpleted in
the third quarter, 1988.” A section of the Bl |abeled “purpose
and necessity” states that “Recent EPA regul ations rel eased
August 25, 1982 prohibit the use of all large PCB-filled
capacitors after Cctober 1, 1988.~

A 1986 Bl No. 904, approved in Cctober 1985, budgeted $13

mllion to “Replace all PCB filled distribution transforners”

over a 3-year period to comence in the first quarter of 1984 and

% M. Butts testified that a PCB | eak was a “reportable
event” to the EPA
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to be conpleted in the fourth quarter of 1986. A section of the
Bl | abel ed “purpose and necessity” states that “Recent concerns
with PCB fluids and by-products of PCB' s resulting fromfire have
made it advantageous to replace these transforners before end of
life.”

The record contains copies of ER Nos. 1997, 3042, 3043,
3331, 3337, 3498, 3567, 3568, 4210, 4211, 4213, 3971, and 4455,
whi ch aut hori zed the expenditure of funds to “replace the
exi sting generator grounding transfornmer (containing PCB
contami nants) with a PCB free transformer”® at FPL's power
plants.® Simlarly, ER No. 4440, processed on Decenber 8, 1988,
aut hori zed $341,396 to “replace Pressurizer Heater P.C. B. oi
filled transformers with Non-P.C.B. dry type” at St. Lucie Unit
2. A section of the ER | abel ed “purpose and necessity” states
that “Having transforners on site filled with this oil containing
P.CB.'s in this Regulatory, Environnental, and litigious climte
is aliability” for FPL.?3°

Wth respect to the replacenent of PCB transforners,

petitioner incurred capitalized costs (tax basis) of $886, 616,

37 Al though not all of these ER s contain the exact quoted
| anguage, they each contain simlar |anguage.

3 M. Butts testified that these ERs were the result of the
PCB rul e.

3 M. Butts testified that this ER was the result of the
PCB rul e.
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$748, 411, and $36, 053 for equi prent placed in service in the
1988, 1989, and 1990 taxable years, respectively.

D. Si mul at or and Trai ni ng Bui |l di ngs

At sonme point, the NRC and FPL's managenent hel d vari ous
managenent and enforcenent conferences concerning Turkey Point. 4
In February 1984, FPL presented a performance enhancenent program
for Turkey Point to the NRC. % Part of the performance
enhancenment programwas to establish on-site training facilities
and to obtain plant reference sinulators. FPL clainms | TCs for
the sinmulator and training buildings in the 1988, 1989, and 1990
t axabl e years.

On July 13, 1984, the NRC sent a letter to FPL, which states
in part:

Based on recent NRC i nspection activities and the

enforcenment history of the Turkey Point Facility, we

conclude that * * * [FPL] has not given sufficient
managenent attention to ensuring adherence to

regul atory requirenents. * * *

The NRC included a confirmatory order with the letter, which

states in part:

40 Thomas J. DePlonty, FPL's project nanager, testified that
during this period Turkey Point was placed on a “watch list” and
was consi dered one of the 10 worst nuclear plants operating at
that tine.

41 The performance enhancenment programstated: “This
docunent is specific to Turkey Point Plant however, where
appropriate, the results and | essons |learned will be applied to
the St. Lucie Plant.”



- 37 -

Because of NRC concerns regardi ng the extent of

probl ens at the Turkey Point Plant, FPL presented

informati on on January 13, 1984 descri bi ng nanagenent

actions taken to inprove operational perfornmance at the
site. A nore conprehensive FPL program was devel oped

and presented to the NRC on February 17, 1984. * * *
Accordingly, on July 11, 1984, the NRC ordered FPL to, inter
alia, “inplement the Turkey Point Performance Enhancenent
Pr ogr ant .

A 1983 Bl No. 543, approved in |ate 1982, budgeted $100, 000
to “Purchase and install a plant control room specific sinmulator
at Turkey Point and St. Lucie Plants.” The budget item was
divided in two phases. Phase | provided for the devel opnment of
simul ator technical specifications, and phase Il provided for
simul ator procurenment and installation.* FPL revised Bl 543 in
1984, authori zing $21, 980, 000 (which was apparently “phase 11")
to “Provide control roomspecific sinmulators for the Turkey Poi nt
and St. Lucie nuclear power plants.” This revision referenced a
third phase to the project, which “will include construction of
the buildings and sinulator installation. These costs are
estimated at $2,800,000.” This Bl 543 was revised in March 1984
to increase the anount budgeted for all three phases to $32

mllion. This revision envisioned training centers as part of

phase |11, which had an estimated cost of $10,020,000. In late

42 Bl No. 543 only dealt with phase |
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1984/ early 1985, FPL revised this Bl to increase the overal
budget ed amount to $35 mllion.

ER No. 7172, referencing Bl No. 543, was processed in 1984
and approved $10, 675,000 to design, fabricate, and install a
control roomspecific sinmulator for the St. Lucie power plant.
This ER was revised in |ate 1988/ early 1989 to increase the
anount approved to $13, 150,000 and revised again in 1991 to
i ncrease the anount approved to $14,520,000. ER No. 8223,
referencing Bl No. 543, was processed in 1985, and authorized
$375,000 to provide detail ed design and engi neering necessary to
construct the training facility at the St. Lucie nucl ear power
plant. FPL revised this ERin 1986 to increase the anount
approved to $5.5 million, and again in 1988 to increase the
anount approved to $7,050,000. ER No. 7173, referencing Bl No.
543 and approved in 1984, authorized $10, 780,000 to design,
fabricate, and install a control room specific sinmulator for
Turkey Point. This ER was revised in |late 1988/ early 1989 to
i ncrease the anount approved to $11, 550, 000.

A 1987 Bl No. 103, approved in 1986, budgeted $2,437,000 to
“provide the capital additions necessary to equip the
Training/ Sinmulator [at the St. Lucie nuclear power plant] with
state of the art tooling, nockups, and equipnent.” ER No. 1817,
whi ch references Bl No. 103 and was approved in early 1987,

aut hori zed $330, 000 to purchase nockup equi pnent and pl ant
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specific training aids for the St. Lucie nuclear power plant. ER
No. 1818, which also references Bl No. 103 and was approved in
early 1987, authorized $628,000 to purchase equi pment for the
sinmulator at the St. Lucie plant. ER No. 1819, which references
Bl No. 103 and was approved in early 1987, approved $521,000 to
purchase a security system and other equi pnment for the St. Lucie
pl ant sinulator project. ER No. 1820, which references Bl No.
103 and was approved in early 1987, authorized $917,000 for the
purchase of equipnment and training aids for the St. Lucie nuclear
power plant sinmulator project. This ER was reprocessed in |late
1990, and was reestimted to decrease the anmount approved to
$614, 989.

A 1989 Bl No. 482, approved in |ate 1988, budgeted $786, 000
for the necessary additional equipnment for the training/simulator
buil ding. ER No. 5448, referencing Bl No. 482 and approved in
1989, authorized $300,000 to purchase “N S Pack nmockup that
duplicates plant equi pnent to conduct training” for Turkey Point.
This ER was revised in 1990 to increase the anpunt authorized to
$382, 262.

A 1987 Bl No. 483, approved in |late 1986, budgeted
$1,807,000 to “provide capital funds necessary to equip the
Trai ning/ Sinmulator Building [at Turkey Point] with state of the
art nockups equi pnent and tooling.” ER No. 2374, referencing B

No. 483 and approved in 1987, authorized $95, 000 to purchase
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Turkey Point specific training aids and nockups. ER No. 2442,
referencing Bl No. 483 and approved in 1987, authorized $35, 000
to “Purchase a test/training cabinet that wll duplicate the
equi pnent associated with the [Turkey Point] plant’s process and
area radi ation nonitoring systens.” ER No. 2486, referencing B
No. 483 and approved in 1987, authorized $682,000 to purchase
shop equi pnent and training aids for Turkey Point.

A 1988 Bl No. 558, approved in |late 1987, budgeted
$1, 467,000 to provide “THE CAPI TAL FUNDS NECESSARY TO EQUI P THE
TRAI NI NG SI MULATOR BUI LDI NG "4 ER No. 3381, referencing Bl No.
558 and approved in 1988, authorized $275,000 for the purchase of
a “See-Through Power Pl ant Operational Mdel” for Turkey Point.

ER No. 5447, referencing Bl No. 577 and approved in early
1989, authorized $200,000 for a “Flux Map System Trai ni ng Model”
for Turkey Point. This ER was revised in June 1989 to increase
t he ampunt aut horized to $270, 000.

ER No. 8224, referencing Bl No. 543 and approved in early
1985, authorized $325,000 to provide detail ed design and
engi neering necessary to construct the training facility at

Turkey Point. This ER was revised in 1986 to increase the anount

43 This Bl did not specify for which site, Turkey Point or
St. Lucie, these funds were budgeted.
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authorized to $4.7 mllion for the construction of the simulator
training facility at Turkey Point. %

Wth respect to the construction of the sinmulator training
bui | dings, petitioner incurred capitalized costs (tax basis) of
$1, 486, 050, $1, 458,213, and $345, 914 for equi pment placed in
service in the 1988, 1989, and 1990 taxable years, respectively.

E. Load Managenent System

A | oad managenent system (LMS) is a group of conponents that
control appliances in custoners’ honmes to reduce peak demand for
electricity. Peak demand is the tinme during the day with the
hi ghest demand for electricity. In reducing the demand during
peak tines, |oad managenent reduces FPL’'s need to construct
additional facilities to provide electricity. Load managenent
reduces peak demand by renotely turning on and off certain
appliances in custoners’ honmes. Custoners voluntarily
participate in the LM5, and FPL gives its custoners rebates in
exchange for their participation. FPL clains ITCs for the LM5 in
the 1988, 1989, and 1990 taxabl e years.

The three major conponents of the LMS are the central
conputer, the substation control equipnent, and the transponders

| ocated at custoners’ homes. Tel ephone and power |ines connect

4 M. DePlonty testified that physical construction of the
St. Lucie plant training facility did not start until after Apri
1986. However, M. DePlonty testified that devel opnment of the
simulator, a training aid, began before the construction of the
bui | di ng that housed the sinul ator.
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t hese conponents to each other. The central conputer is a
mai nfrane type of conputer, issuing comrands through tel ephone
lines to substation equipnent, and is fully redundant, neaning
that FPL purchased two central conputers, one of which was used
and one of which served as a backup. Wen FPL purchased the
central conputer at the beginning of the LMS inplenentation, the
system coul d handl e 600,000 to 700, 000 custoner |ocations
(transponders) and the correspondi ng substation equi pnment. Wen
FPL purchased the central conputer it also purchased rel ated
software,* and its software |icense was perpetual

The substation control equi pnment received conmands fromthe
central conputer, translated those conmands, and sent the
commands t hrough power lines to transponders in custoners’ hones.
Subst ati on control equi pnment includes the control receiving unit,
t he out bound nodul ation unit, the nodul ation transformer unit,
t he i nbound processing unit, and the associ ated equi pnent.
Transponders are installed at custoners’ hones, the transponders
accept commands that are sent fromthe substation equipnment, and
they act on the commands by turning appliances on or off at
custoners’ honmes. Although the conponents of the LMS function in

an integrated manner, each transponder, once installed, was

4 According to a docunment entitled “SOFTWARE PRODUCTS
LI CENSE AGREEMENT”, the software was |icensed fromA B. Chance
Load Managenent Systens (A B. Chance), effective on Cct. 4, 1985.
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operated and placed in service independent of any other
transponder. FPL began placing transponders in service during
t he begi nning of 1985 and continued to do so through the date of
trial.

On Septenber 17, 1980, the FPSC i ssued an order proposing
rules. According to the general goals listed in the order, “The
Fl orida Energy Efficiency and Conservation Act requires
increasing the efficiency of the electric * * * systens of
Florida”. The order also called for a public hearing on the
proposed rul es.

During 1980-81, FPL prepared the “Energy Managenent Pl an for
the ‘80s” (the plan) and submitted it to the FPSC. % The
articul ated objective of the plan was to “Reduce use of hone
appliances at tinmes of FPL system peak, thereby reducing peak
demand.” The plan called for a | oad managenent system The pl an
docunent states that “FPL has recently obtained * * * [ FPSC]
approval to inplenent a two year test on 1,000 residenti al
custoners beginning in the fall of 1980".

In January 1983, FPL published a bidirectional comrunication

systemrequi renents study that outlined “FPL’s future | oad

4 Armando Garcia, an engineer at FPL, testified that FPL
subm tted the energy managenent plan to the FPSC in response to
the FPSC order and that the FPSC approved the plan. M. Garcia
expl ai ned that the FPSC had to approve the energy managenent plan
“Because we do recover the costs and any costs that, noney we
coll ect on our custoners has to be approved by the” FPSC.
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managenent and energy conservation prograns designed to neet the
FPSC nandat ed goal s.”4 The study recommended, inter alia, that
FPL procure and install a bidirectional communication systemto
i npl ement | oad control. In addition to the study, FPL published
a technical report that detailed the project expenditures by
year.

I n Novenber 1983, FPL prepared a technical specification
that detailed how the LM5S was supposed to work, its properties,
and its requirenents.*® FPL used the technical specification to
secure bids fromvendors to build the LM

On Cctober 4, 1985, FPL entered into an agreenent (the LMS
contract) with A B. Chance Load Managenent Systens (A. B.
Chance).*® An FPL purchase order incorporated into the LMS

contract acted as A . B. Chance’s authority to “furnish the Phase |

47 For exanple, the FPSC s Sept. 17, 1980, order proposing
rul es included goals to “reduce the average annual growh of
kilowatt demand * * *. The specific goals for the 1980-85 period
are to reduce growth rates so that the total KWdemand in 1985
does not exceed that of 1984 by nore than 2.212% .

48 The technical specifications included a “tentative
delivery schedule” for the years 1985 through and including 1992.
M. Garcia testified:

we knew that we were going to go long termwith the
system and that, because of the nature of it, you had
to go with one vendor. This is what the vendor was
told and he was given the scope of the project and the
val ues that we were tal king about in order to submt an
accurate bid.

% M. Garcia testified that FPL's technical specifications
were incorporated into the LMS contract.
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Load Managenent Systeni to FPL for a total price of $11,477,432.
One of the terns included in the LMS contract was a price
guar ant ee:
Prices for all parts of the Work shall remain firm
t hroughout Phase | except as otherwise indicated in

Base Bid Schedul e Appendi x 1.

It is FPL’s intent to conpetitively bid its

requi renents for Phases Il and Ill. However, Contractor
agrees that the maximumprice it wll charge FPL during
Phases Il and 11l will be the | owest price the Contractor

then currently charges its other custonmers of Contractor’s

| oad managenent system equi pnent of the sanme nodel, type,

system size, quantity purchase and simlar contractual

terns. * * *[50]
Under the LMS contract, FPL purchased an entire system including
hardware, software, etc.% The LMS contract contenplated the
purchase of, inter alia, 10,000 plug-in transponders, 2,000

surface nount transponders, central conputers, software |icenses,

50 Concerning the LMS contract, M. Garcia testified:

There was no commtnent to the work on FPL's part
at that tinme to purchase any equi pnent beyond what is
descri bed here as Phase |

* * * * * * *

* * * [However, it] was made clear to the vendor
t hroughout the docunent that our intention was to do
t he whole LMS project. * * *

51 The LMs contract refers to “phase |1” but apparently that
termis not defined wthin the body of the vol um nous contract.
G ven the description of the itens to be provided by A B. Chance
and those which are described in FPL’s budget itens, see infra,
we assune that “phase |I” for the LMS contract is the sanme as
“phase 1”7 for budget item purposes.
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etc.% The LMS contract contained a term nation clause for
conveni ence that provides:

upon 15 days Witten Notice to Contractor, FPL may at
its sole discretion and without prejudice to any other
right or renmedy, termnate this Contract. * * *

Upon such term nation, FPL shall pay such amount as
Contractor and FPL nmay agree is to be paid by reason of
such term nation, but in event of failure to agree upon
the anobunt to be paid by reason of such term nation

FPL shall pay the Contractor and Contractor agrees to
accept in full paynent of all FPL's obligations to the
Contractor under this Contract, an anount consisting
of :

1. Al'l anmounts which are due to the Contractor
as a result of Contractor satisfactorily
reachi ng paynent mlestones in accordance
with * * * [the LM5 contract] which FPL has
not yet paid Contractor, plus

2. An amount equal to 10% of the progress
paynment for any Contract m | estone not
started and for which no preparatory or
startup costs have been incurred by Contract
at the tinme of term nation, plus

3. If a portion of a Contract mlestone is
term nated, an anmount equal to the costs
whi ch Contractor is unable to mtigate * * *
and 10% of the progress paynent determ ned by
mul ti plying the percentage of such Wrk which

52 Al though the terns of the LMS contract were for “phase
|,” M. Garcia testified that “once we made the comnmtnent [to
the LM5], it was a huge investnment and we would continue with
t hat vendor unless there was a catastrophic event.” He further
testified:

the contract was al ways envi sioned as a single contract
and all the purchases have been nade under the sane
contract. Phase |, Phase Il and [Phase] |1l were
designations given in order to better manage the
contract. You would not get a contract for 10 or 20
years originally. It just doesn’'t nake sense.
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has not been conpleted tines the progress
paynment of such unconpl eted m | estones being
t erm nat ed.
A 1986 Bl No. 897 budgeted $15 mllion to purchase: 12,000
| oad control transponders; 1,050 netering transponders; and 500
surface nmount | oad survey transponders, communi cation equi pnent
for substations, test equipnment, and conputer hardware and
software. The budget item states that work was to begin in 1985
and was to be conpleted in 1988. It further states that a | oad
managenent conmuni cations systemis necessary to neet the demand
and energy goals of the FPSC and FPL's energy managenent pl an.
This budget itempermtted FPL to inplenent phase | of the LMs:
Initially, the Load Managenent Systemw || be sized for
10, 000 | oad control points and 1,000 TQU [ Ti nme- of - Use]
meter points, and 500 | oad survey points. After Phase
| is thoroughly tested and results are satisfactory,
the systemw || be expanded to support 388, 000 | oad
control points and 220,000 TOU Rate custoners by 1994.
Bl No. 897 was revised in 1989 to increase the anount budgeted
for phase | to $20 million. The budget item states:
Phase Il of the programis covered under Budget item
868 which calls for the Systemto be expanded to

support 250,000 | oad control points by 1993.
Total Program Capital ($000)

Phase | - $ 20, 000
Phase |1 - 90, 000
Al future

Phases - 95, 000
Tot al $205, 000

A 1989 Bl No. 868 budgeted $90 nmillion for phase Il of the
LMS. The budget itemstates that work was to begin in 1989 and

was to be conpleted in 1993. It also explains that phase Il wll
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i ncrease the LMs from 10,000 to 250,000 | oad control points and
from15 to 183 substati ons.

According to a summary of exhibits submtted at trial
relating to the cost of the LMS equi pment purchased from A B.
Chance in 1988, 1989, and 1990, FPL installed transponders with a
total cost of $18,061, 148, substation equipnent with a total cost
of $6, 044,979, and master station equi pment with a total cost of
$7,478,426 for a total cost of $31, 584, 553. %3

Wth respect to the installation of the LMS, petitioner
incurred capitalized costs (tax basis) of $362,837, $15, 156, 624,
and $39, 351, 031 for equi pnent placed in service in the 1988,

1989, and 1990 taxabl e years, respectively.

F. St. Lucie Backfit Construction

St. Lucie Unit 1 was operational in 1976, and St. Lucie Unit
2 was operational in 1983. There are two categories of backfit
items: (1) Itenms that are the part of the plan conpleted after
commercial operation, and (2) itens devel oped after commerci al
operation, resulting fromregulatory requirenents or performance

pr obl ens.

8 M. Garcia testified that all the equi pment purchased
from A.B. Chance was purchased under the sane contract. He also
testified that as of the day of trial, FPL was still purchasing
equi pnent from A B. Chance.



- 49 -

1. Underwat er I ntrusi on System

An underwat er intrusion systemprotects a power plant using
a barrier system® M. Paduano testified that “The system
consists of a bridge across the intake canal with a suspension of
a barrier, and underwater and surface detection devices.” FPL
clains an I TC regarding the underwater intrusion detection system
for the 1990 taxabl e year

On Cctober 25, 1984, the NRC sent a letter to FPL concerni ng
St. Lucie’s physical security plan. The letter stated in
pertinent part:

O her changes which were in response to NRR' s

letter of June 5, 1984, relative to the Underwater

I ntrusion Detection System (U DS), are in need of

additional clarification. However, this additional

i nformati on request does not delay the acceptance of

your proposed U DS. You should comrence inplenentation

of that system upon receipt of this letter.[5

In response to an FPL letter and a neeting regarding the
i ntake canal barrier and intrusion detection system on Novenber
14, 1985, the NRC sent a letter to FPL concerning St. Lucie Units
1 and 2 physical security plan. The letter stated in part:

We have determ ned that the proposal presented by
Fl ori da Power and Light Conpany * * * is technically

insufficient in that the underwater portion does not
satisfy the requirenents of 10 CFR 73.55(c)(4) * * *

5 Harry Paduano, a former manager with FPL, testified that
t he underwater intrusion systemwas required by the NRC

% M. Paduano testified that this letter in effect required
FPL to nodify the underwater intrusion system



You shoul d take whatever steps are necessary to have
this matter resolved and the systeminstalled by the
date commtted to in your security plan.

On Decenber 21, 1989, FPL sent a letter to the NRC
concerning St. Lucie’s intrusion detection system The letter
stated in part:

The NRC found in its Decenber 7, 1989 letter, that the

systemcurrently installed at St. Lucie Plant does not

meet regulatory requirenments or gui dance for detection
capability. * * *

FPL's plan [sic] to neet with the NRC in February 1990

to update the Staff on its approach to resol ution of

this issue.

On May 1, 1990, the NRC sent a letter to FPL concerning its
conceptual design of the intrusion detection system s intake
canal. In that letter, the NRC “determ ned that your conceptua
design is consistent with” regulatory requirenents. However, the
| etter cautioned that approval of the conceptual design does not
constitute final approval.

ER No. 6475, processed on October 24, 1983, authorized
$2,188,000 to “performwork after the comercial operation of St.
Lucie Unit No. 2 in order to neet regulatory requirenents, conply
wi th technical specifications, achieve full operating capability
and increase plant availability.” The ER specified that “Backfit

Item No. 166, Underwater Intrusion Detection” was to be conpl eted

and in service by March 31, 1984. In 1986, the anmpunt authorized
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was increased to $5.9 mllion. The ER included a report of
construction action prepared on May 9, 1984, which is associ ated
with ER No. 6475. The report of construction action stated that
construction work started on May 1, 1984.°% Another report of
construction action prepared on February 27, 1987, stated that
the underwater intrusion detection was conpl eted on February 25,
1987.

ER No. 4866, approved in |late 1988/ early 1989, authorized
$360, 000 for the St. Lucie underwater intrusion detection system
The ER stated in pertinent part:

[FPL] is conmtted to the * * * [NRC] for the

devel opment of an underwater intrusion detection system
for the intake canal. This is a security neasure.

* * %

This ER is necessary as the presently installed system
does not satisfy the requirenents of the [NRC]. This
has caused an extensive effort in research and

devel opment of this specialty system This research
has identified the need to: Install an additional
sonar head and a surface detection system These

addi tional requirements have made it necessary to fund
and performthese nodifications.[5

Wth respect to the nodification and construction of the
underwat er intrusion system petitioner incurred capitalized
costs (tax basis) of $338,665 for equi pment placed in service in

the 1990 taxable year.

% M. Paduano testified that the construction work on the
underwat er intrusion system began before 1986.

5 M. Paduano testified that this ER “added additi onal
detection capabilities.”
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2. Condensate Polisher Tie Line

A condensate polisher purifies the feedwater that enters the
steam generator to protect the generator fromcorrosion. The
design for each of the reactors at the St. Lucie plant included a
condensate polisher. FPL clains ITCs for the condensate polisher
tie line in the 1989 and 1990 taxabl e years.

Apparently, in 1982 there was a plan change or nodification
for St. Lucie Unit 1. An engineering study, dated Novenber 13,
1985, recommended the use of cross-tie piping to protect the
generator fromcorrosion. The recommended system would purify
the feedwater in the second unit by using the polishers at the
first unit. The systemuses the cross-tie lines to purify the
feedwat er by passing the water discharged fromthe condensate
punps at St. Lucie Unit 2 to the condensate polishers at St.
Lucie Unit 1. After passing through the condensate polisher, the
water returns to the condensate systemat St. Lucie Unit 2 via
the cross-tie lines, and then the water feeds through the steam
generators. %

ER No. 6195, processed on June 22, 1983, authorized the
expendi ture of $15,243,000 as part of the “backfit prograni on

St. Lucie Unit 2. The ER states:

8 In aletter dated Jan. 9, 1986, M. Paduano recommended
the installation of the cross-tie option for St. Lucie Unit 2.
The record contains nunerous letters describing the design
process for going forward with the condensate polisher cross-tie
line for St. Lucie Unit 2.
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It is necessary to performwork after commerci al
operation of St. Lucie Unit No. 2 in order to neet

regul atory requirenents, conply with technica

specifications, achieve full operating capability and

i ncrease plant availability.

According to the ER, work was to be conpleted and in service by
May 31, 1985.% A revision to ER No. 6195 was processed on
February 8, 1984, to increase the anount authorized to

$18, 288, 000. FPL revised the ER again in 1986 and 1987 to
decrease the amount authorized to $3,830,000. The decrease was
expl ai ned as foll ows:

The previous scope of work included the installation of

a conplete full flow condensate polisher at Unit 2. An

exam nation of the steam generators during the recent

refueling outage resulted in an engineering

determ nation that the existing condensate polisher at

Unit 1 could serve the needs of both units. The scope

of work is being reduced to a condensate tie |line

bet ween the two units.

After the decrease, the ER was again revised to increase the
amount aut horized to $4, 828,000 to account for extensive
nodi fications.

Wth respect to the installation of the condensate polisher
tie line at the St. Lucie nuclear power plant, petitioner
incurred capitalized costs (tax basis) of $3,826,317 and $388, 906
for equi pnment placed in service in the 1989 and 1990 taxabl e

years, respectively.

% M. Paduano testified that the construction related to
t he condensate polisher at St. Lucie Unit 2 comrenced before
1986.
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3. | nstrunent Air Upgr ade

At a power plant, an instrunent air system operates the
val ves | ocated throughout the plant. The instrunment air system
provi des the force that changes the positions of the valves in
the plants. FPL clainms I TCs for the instrunment air upgrade for
the 1988, 1989, and 1990 taxabl e years.

Apparently, the instrunment air systemat St. Lucie Unit 1
experienced problens, and FPL initiated a study to determ ne the
cause of the problens.% The study culmnated in a
recommendati on on June 22, 1983, to renove existing equi pnment and
replace it with new equipnent. A letter dated Cctober 22, 1984,
states that FPL held a neeting in May 1984 to discuss the
probl ens and potential solutions for the instrument air systens
for both units at St. Lucie. |In that letter, FPL expressed its
intent to solicit bids to acquire four new conpressors and two
new dryers. According to a |etter dated Decenber 28, 1984, FPL
anticipated that it would conplete the bid review and provi de an
engi neering schedul e by January 18, 1985.

ER No. 9009, processed on October 23, 1985, authorized
$75,000 to upgrade the instrunment air systemat St. Lucie Unit 1.
The ER st at ed:

The present instrunment air systens are not capable
of suppling [sic] the total plant needs for instrunment

60 M. Paduano testified that the instrument air upgrade was
a type 1 backfit item
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air. Additional air stations are needed to be

installed in order to provide the equipnment with the

necessary instrunent air. Two new additional air

conpressors will be installed, and the air dryer wll

be repl aced.

The present air conpressors are operating

continuously indicating insufficient air capacity. The

systemsuffers froma | ack of adequate pressure for the

mai n steamisol ation valves * * *.  The existing dryer

is not properly drying air at the present systemfl ow

rates.

ER No. 9009 estimted that the upgrade woul d be conpl eted by
Novenber 30, 1986. In late 1985, the amount authorized was
increased to $692,000. In late 1988/ early 1989, the ER was

i ncreased to $1, 765,000 “due to schedul e duration increase and a
gromh in scope.” The duration increase was due to “rescheduling
of Engineering and a Plant Operations requirenent that sonme work
be acconplished during a plant outage.” According to a report of
construction action, the construction began on Cctober 26, 1985.
According to another report of construction action, construction
stopped to await a construction package needed to conplete the
wor k, and the work was to resune during the sumer of 1987.

ER No. 9303, processed on February 26, 1986, authorized
$692, 000 to upgrade the instrunent air systemon St. Lucie Unit
2. ER No. 9303 essentially listed the sane need for the upgrade
as described in ER No. 9009. In late 1988/ early 1989, FPL
i ncreased the anmount authorized to $1, 464, 000 because of growth

in the scope of the project. According to a report of

construction action, construction started on the instrunent air
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system upgrade on May 12, 1986. According to another report of
construction action, the instrument air system upgrade was put in
service on April 27, 1989.

Wth respect to the installation of the instrunment air
upgrade, petitioner incurred capitalized costs (tax basis) of
$1, 541, 741, $1,717,941, and $316,912 for equi pnent placed in
service in the 1988, 1989, and 1990 taxable years, respectively.

G St. John’s River Power Park (SJRPP)

The Jacksonville Electric Authority (JEA) and FPL entered
into an agreenment, dated April 2, 1982, to jointly own and
operate the St. John’s River Power Park (SJRPP). FPL owns a 20-
percent interest, and the JEA owns an 80-percent interest of the
SIRPP as tenants in common. FPL clains |ITCs for the SIRPP
equi pnent in the 1988, 1989, and 1990 taxable years.

The SJRPP burns coal to generate steamto turn the turbines
that generate electricity. The major conponents of the SIRPP
i nclude: Hyperbolic cooling towers, bore houses, turbine houses,
st eam generators, switcher, precipitators, scrubbers, chimey,
and coal facilities. SJRPP Units 1 and 2 each had their own
boiler, turbine, and control panel. The SIJRPP includes a water-

borne coal termnal, which is connected to the main part of the



- 57 -
facility by conveyor systens |ocated on a piece of land that is
approximately 3.5 mles long by 100 feet w de.

Bui l dings at the SJRPP serve a support function to the
el ectrical power generation conponents. The buil dings are not
significant conpared to the other parts of the SIRPP facilities
in ternms of size and cost.

In operation, Units 1 and 2 both use coal fromthe SIRPP s
coal yard and coal -unloading facilities (train and ship). The
SIJRPP' s conveyor system serves both Units 1 and 2. Enpl oyees of
the SIRPP work on both Units 1 and 2. Both these units use the
SIJRPP's inventory, storage, and tool roons. The SJRPP i ncl udes
other facilities comon to both Units 1 and 2, such as the switch
yard, waste water treatnent, |inmestone handling, shipnment
handl ing, and rotary coal dunper. Unit 1 is capable of
supporting the critical systenms of Unit 2 and vice versa. These
critical systens are “cross connected” to support one another,
and include the instrunent air/service units, condensate systens,
cooling water systens, and auxiliary steam systens.

The SIJRPP Unit 1 and the common facilities were placed in
service in 1987, and Unit 2 was placed in service in 1988. After
Unit 1, the common facilities, and Unit 2 were placed in service,
certain construction conpletion work remai ned, including “wap
up” work and “enhancenents and deficiencies” work. “Wap up”

wor k i ncluded predom nantly contract closeout work related to
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construction contracts with unrelated parties. “Wap up” work
was Within the original design of the SIRPP.

The SIJRPP agreenent defined the physical facilities to
include: (1) Two coal-fired electric generating units, along
with all of their necessary equipnent; (2) a coal handling
system including coal storage facilities;® and (3) a
swi tchyard. % The sane building contains the generators for
Units 1 and 2. Both units use the sanme coal yard. The control

room houses control panels for both Units 1 and 2.

61 The SIJRPP agreenent also stated: “Currently being
studied is the conceptual design for and feasibility of a
facility to provide for the waterborne delivery and transfer of
fuel .”

62 John P. Reid, business nmanager for the SIRPP, testified
that it was always intended that the SIRPP woul d i nclude two coal
fire units.
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The SIRPP agreenent states in pertinent part:

5.9 Commitnents on Behal f of Co- Owmer.
5.9.1 Authority of Agents to Commit. JEA shal
have the authority to act as agent on behal f of

FPL (i) to the extent actions are authorized
* * *[63]

According to a final cost report, as of Septenber 30, 1993,
the final cost total ed $860, 703,589.96 for Unit 1,
$510, 248,946.56 for Unit 2, and $60, 227,555.61 for the coal
term nal . ®

Nunerous third parties contracted to provide material s,
servi ces, and other aspects of the construction of the SIRPP.
Excavation for the construction of the SIJIRPP commenced in
Decenber 1982, and the first concrete was poured in 1983. The

parties submtted into evidence a summary of third-party

68 M. Reid explained his understanding of this provision
as:

[the] JEA is the | eading manager of the construction
operation and mai ntenance and | ong term ownership of
the facility and because of their contracting

requi renents was the | ead nmanager of the facility of
the construction and operation of the facility. This
section under the JOA states that [the] JEA, from?* * *
[ FPL’ s] perspective, [the] JEA will have the authority
to act as agent on behalf of * * * [FPL] in all those

* * * jssues.

Additionally, M. Reid testified that the JEA and FPL managed t he
SIRPP project by commttee, with two representatives from each
owner serving as representatives.

4 M. Reid testified that the cost of Unit 1 far exceeded
the cost of Unit 2 because the commpn facilities had to be
erected in tinme to support the first unit built.
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construction contracts related to the SIRPP. The sunmary |ists
the major contracts for the SIRPP Units 1 and 2, the base award
val ues of the contracts, the effective dates, and the subject
matter. The parties stipulated that, except for one contract,
each contract identified in the sunmary contai ned an introductory

par agraph, of which the following is representative:

This Agreenent, Executed this _ day of __ in the
A D. _ by and between JACKSONVI LLE ELECTRI C
AUTHORI TY, Jacksonville, Florida, hereinafter OMER
and ___, hereinafter call ed CONTRACTOR. [6°]

The parties stipulated that each contract identified in the
summary contai ned a cl ause defining “Omer”, of which the
followng is representative:

Owner “nmeans the [Jacksonville Electric] Authority
and any person, firm partnership, joint venture,
conpany, corporation or other entity obtaining an
ownership interest or ownership participation in the
Project. The Authority shall represent all entities
conprising Omer with regard to all relations between
t he Omer and Contractor under this Contract.”

The parties stipulated that each contract identified in the
summary contained a term nation clause, of which the followng is

representative:

8 The excepted contract contained the foll owi ng | anguage:

This Agreenent, Executed the 11'" day of Septenber in
the A.D. 1985 by and between Jacksonville Electric
Authority on its behalf and agent for Florida Power and
Li ght, hereinafter Omer and Johnson Control, Inc.,
herei nafter Contractor.
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44.0 Term nation for Conveni ence

44.1 At any time after the acceptance of this

44,

44,

44,

2

3

4

Contract, Omer shall have the absolute
right to termnate the entire Contract.
In the event of term nation, Contractor
shall be paid for all disbursenents and
expenses whi ch Contractor has incurred
or beconmes obligated for prior to the
date of Contractor’s receipt of the
notice of termnation plus costs
incurred in conpliance with Section 44.2
bel ow, | ess the reasonabl e resal e val ue
of Equi pnment which shall have been
ordered, obtained or fabricated in
connection with this Contract plus a sum
as profit bearing the sanme ratio to the
profit that Contractor would have

recei ved upon conpleting this Contract
as the value of the Wirk conpl eted as of
the date of receipt of the notice of
termnation bears to the Contract Price.

Upon recei pt of such notice of term nation,
Contractor shall

44.2.1 Stop the performance of the Wirk
her eunder except as may be
necessary to carry out such
term nation.

44. 2.2 Take any other action toward
termnation of the Wrk which
Omer may reasonablely [sic]
direct, including all reasonable
efforts to provide for a pronpt
and efficient transition as
directed by Oaner.

Al paynments nmade by Owner agai nst the
Contract Price prior to term nation shall be
credited to the anmobunt, if any, due
Contractor as provided in Section 44.1.

Except for anmounts due pursuant to
Section 44.1, upon termnation as
provided in Section 44.1 Omer w |l have
no liability to Contractor for any cause
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what soever arising out of or in
connection wth such term nation.

44,5 If the sumof all previous paynents and
credits nmade by Omner exceeds the sum
payabl e under Section 44.1, such excess
shal | be refunded by Contractor to Oaner
i mredi ately upon determ nation of such
excess by the Parties. [

According to an actual cost report, as of Decenber 31, 1985,
the total ampunt expended on the SIRPP was $703, 407, 644. ¢
According to that report, as of Decenber 31, 1985, FPL’s
obl i gati on was $140, 681, 529. Apparently a retention account was

created, ®® which total ed $31, 259, 567 as of Decenber 31, 1985.

6 M. Reid testified that, as of Dec. 31, 1985, it was 100
percent likely that FPL and the JEA would continue with the
exi sting contractors, and that there was a zero percent
i kelihood that the JEA or FPL would term nate these contracts.
Furthernore, M. Reid testified that neither the JEA nor FPL
exercised the term nation cl ause.

7 M. Reid testified that, as of Dec. 31, 1985, the SJIRPP
was between 60- and 65-percent conplete. According to M. Reid s
testinmony and the stipulated summary of the SIJRPP contracts, as
of Dec. 31, 1985, FPL and the JEA were “commtted” to spend
$810,902,712. M. Reid testified that this sum “represents cash
out the door.”

68 As M. Reid testified:

Retention is nonies wthheld fromthe contractors
i nvoi ce pending overall conpletion, successful
conpl etion of the contract of work and/or performance
testing acceptance, nonies withheld fromthe
contractors invoice on a nonthly basis.

However, M. Reid also testified that the retai ned anbunts were
owed to the contractors.
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Addi tionally, as of Decenber 31, 1985, there was an unpaid
liability of $5,569,907.°

According to an actual cost report dated January 31, 1986,
the total expenditures to date were $726, 985,585. During January
1986, $23,964, 311 was expended on the SIJRPP. This anpbunt paid in
January 1986, covered contract work performed during Novenber and
Decenber of 1985.7° According to the actual cost report, as of
January 31, 1986, FPL’'s obligation was $145, 477, 686.

A 1986 Bl No. 148 Rev. 4 budgeted $239, 087,000 “To
participate with * * * [the JEA] in the joint construction of the
first of two coal-fired steamgenerating units.” The B
expl ai ned that this anobunt was predi cated upon FPL’s owni ng 20
percent of the unit’s capital cost. This Bl stated that work
started in 1979 and woul d be completed in April 1987. FPL
approved this Bl in late 1985 with only the construction of phase
1l yet to be conpleted. Bl No. 148 Rev. 5, approved on Cctober
13, 1986, decreased the amount budgeted to $231 million.
According to the revision, the estimted conpletion date of

construction was April 15, 1987. Approved on August 20, 1987, B

9 M. Reid testified that the unpaid liability was for
purchase orders that were anounts outside or above and beyond
contractor expenditures.

O M. Reid testified that FPL and the JEA were liable to
the contractors in January 1986 for work performed in Novenber
and Decenber of 1985. This amount, however, did not include the
armounts retained fromcontractors.
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No. 148 Rev. 6 decreased the anpbunt budgeted to $216 million. B
No. 148 Rev. 7, approved in |late 1988, again decreased the anount
budgeted to the SIRPP project to $204 nmillion. Finally, Bl No.
148 Rev. 8 increased the anobunt budgeted to $207 million in late
1989.

A 1986 Bl No. 149 Rev. 4, approved in |late 1985, authorized
$166, 453,000 to participate in the construction of Unit 2. B
No. 149 Rev. 5 decreased the anpbunt budgeted to this project to
$148 million. Bl No. 149 Rev. 6 decreased the anmount budgeted to
$124 mllion. Bl No. 149 Rev. 7 again reduced the anount
budgeted to $121 nmillion.

ER No. 5736, approved in late 1982/ early 1983, authorized
t he expenditure of $228,116,000 for the SIJIRPP Unit 1 “To
participate with * * * [the JEA] in the joint construction of the
first of two coal-fired steamgenerating units.” The estimated
date of conpletion of construction, startup, and initial
operation of the plant was April 1, 1987. The anount authorized
was decreased to $214,535,000 in |late 1986/early 1987. In late
1987/ early 1988, the anount authorized was decreased again to
$202, 637,000. The revision stated that the unit was operational
at the time of the revision. On June 30, 1988, ER No. 5736 was
cl osed “To neet both regulatory and corporate accounting
requi renents”. The anmount authorized in that revision was

apparently again decreased to $179,979,000. 1In late 1988/ early
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1989, ER No. 5736 was reestimated to $181,990,000. 1In early
1991, FPL increased the ER to $196, 666, 000. This revision was
i ncreased “to incorporate [the] JEA owners and FPL owners costs
fromER s 5737 and 4290 respectively, and al so costs accunul at ed
to this ER prior to opening ER 4110 (SJRPP Unit 1 Construction
Wap-Up).”

ER No. 4110, which authorized the expenditure of $22.6
mllion for the SIRPP Unit 1 wrap up work, ™ was initiated “to
specifically cover the project costs (excluding the JEA and FPL
owner’s costs) beyond June 30, 1988."72 |In late 1988/ early 1989
t he amobunt aut horized under ER No. 4110 was decreased to
$8, 736,000. This ER was again revised in 1989 to decrease the
amount authorized to $8,016,400. A few nonths later, at the end
of 1989, the ER was revised and the amount authorized was
decreased to $7,354,900. Finally, in 1991, FPL revised the ER to

decrease the anount authorized to $6,575,000. The parties

M. Reid defined “wap up” work as:

the work that was conpleted after both units went

comercial. |It’'s typical of a job this size that
you’'re going to have punch list type itens after the
units both went commercial. Included into that is

exanpl es whereas, as | stated, was contract close out,
retention releases, * * * insurance settlenents and
enhancenent s.

? M. Reid testified that the “wap up” work authorized in
ER No. 4110 was within the original design of the SJIRPP. He
expl ained that “The wrap up was predom nantly the construction
and close out of those large dollar contracts and the associ at ed
expense with those.”
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stipulated that a series of ERs were used by FPL to authorize
amounts to be spent on the SJIRPP. 3

Wth respect to the installation of equipnment at the SIRPP,
petitioner incurred capitalized costs (tax basis) of $1,702, 649,
$2, 376, 238, and ($360,804) for equipnent placed in service in the
1988, 1989, and 1990 taxable years, respectively.

H. The Sout hern Conpany Contracts

On Cctober 18, 1979, FPL entered into an interchange
contract wwth an affiliated group of corporations providing
el ectric power in several southeastern States, including Georgia
(collectively referred to as the Southern conmpanies). The
i nterchange contract enabled FPL to acquire coal-fired power from
t he Sout hern conpanies. An “interconnection” between power
conpanies |inks the two conpanies’ systens to enable themto
purchase, sell, and exchange power. Before 1979, FPL did not

have any interconnections with the Southern conpanies.

" For sinplicity, the following list identifies these ERs
and the respective anmpbunts authorized: (1) ER No. 6473, $1, 900;
(2) ER No. 6477, $7,300; (3) ER No. 6483, $105,400; (4) ER No.
6487, $96,500; (5) ER No. 6609, $22,400; (6) ER No. 6638,
$35,000; (7) ER No. 6631, $8,900; (8) ER No. 6640, $14,600; (9)
ER No. 6627, $3,100; (10) ER No. 6629, $1,000; (11) ER No. 6645,
$4,400; (12) ER No. 6623, $2,500; (13) ER No. 6633, $14,300; (14)
ER No. 6637, $8,800; (15) ER No. 6639, $38,400; (16) ER No. 6642,
$16,800; (17) ER No. 6651, $9,800; (18) ER No. 6653, $11, 200,
revised to $116, 000; (19) ER No. 6611, $21,800; (20) ER No. 6654,
$2,200; (21) ER No. 6722, $9,600; (22) ER No. 6716, $2,500; (23)
ER No. 6728, $6,600; (24) ER No. 6730, $11,700; and (25) ER No.
6644, $9, 200.
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The i nterchange contract specifically required FPL to
construct a 230-kV transmssion line fromits Duval substation
near Baldwin, Florida, to a point on the Florida-CGeorgia State
line.”™ FPL conpleted the 230-kV transm ssion |ine required by
t he i nterchange contract between Novenber 1979 and January 1980.
In addition, the contract required FPL to provi de comuni cati ons,
tel enetering, and automatic generation control equi pnent,
together with such other facilities as may be required for | oad
di spat chi ng purposes and for control of power flow and reactive
plan. FPL clainms ITCs for the acquisition and construction of
equi pnment associ ated with the Southern conpany supply contract in
the 1988, 1989, and 1990 taxabl e years.

Subsequent to establishing the interconnection with the
Sout hern conpani es under the interchange contract, FPL was
interested in buying nore power fromthe Southern conpani es.
Ef fective February 19, 1981, the Sout hern conpani es and FPL
entered into a unit power sales agreenent (power agreenent) under
whi ch the Sout hern conpanies sold power to FPL. The power
agreenent continued until My 31, 1995, “or such extended period
agreed to by the parties under the provisions” of the contract.
Al so, on February 19, 1981, the Southern conpanies and FPL

entered into anendnent No. 1 to the interchange contract.

* The Sout hern conpanies were required to construct a 230-
kV transm ssion line on their side of the Florida-CGeorgia State
line to deliver the power.
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Amendnment No. 1 required both the Southern conpanies and FPL to
establish two additional interconnections (500-kV transm ssion
lines) with specific reference to the point of origin and
destination. Both the Southern conpanies and FPL were al so
required to provide, install, operate, and maintain such
associated term nal and other facilities as may be necessary to
permt effective use of such interconnection. Each of the
transm ssion |lines required under anmendnent No. 1 was conpleted
by Decenber 31, 1982.

On July 23, 1981, FPL and the Southern conpani es entered
into anendnent No. 2 to the interchange contract. This anmendnent
accelerated the effective date listed in amendnent No. 1 to the
i nterchange contract (Decenber 31, 1982) to a date before August
1, 1982.

On February 18, 1982, the Southern conpani es and FPL entered
into an anended and restated unit power sal es agreenent (anended
power agreenent). Under the amended power agreenent, the
Sout hern conpani es agreed to sell nore power to FPL, and FPL
agreed to acquire nore power fromthe Southern conpanies. The
anended power agreenent recognized that FPL woul d construct
certain internal transmssion lines to allow FPL to increase its
purchases of unit power capacity during the contract period,
whi ch began on January 1, 1985. The contenplated facilities

were: (i) A 500-kV transmssion line fromits Duval substation
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to its Rice substation continuing to its Poinsett substation

(i1) a separate 500-kV transm ssion line fromits Duva

substation to its Poinsett substation; and (iii) a 500-kV

transm ssion line fromits Poinsett substation to its Martin
plant. FPL covenanted to “use [its] best efforts consistent with
Prudent Uility Practices to conplete such facilities by the tine
such facilities are needed to purchase the increased unit power
capacity on January 1, 1985.” FPL conpl eted each of the

transm ssion lines required under the anmended power agreenent by
January 1, 1985. As of Septenber 1985, FPL had devel oped a
transm ssi on expansi on programfor the years 1985 through 1990.

A 1983 Bl No. 273 budgeted $9, 670,000 to construct
approximately 13 mles of 240-kV line fromthe Corbett substation
to the Ranch substation; extend the Orange River-Ranch 240-kV
line into the Corbett substation; “reconductor” the 240-kV line
fromthe Cedar substation to the Ranch substation; install two

240-kV termnals for the Corbett lines; and upgrade the Cedar



- 70 -
termnal in the Ranch substation.’” FPL revised this budget item
in 1985 to decrease this project’s budget to $7 mllion.

A 1983 Bl No. 274 budgeted $28.4 mllion as a conceptual
estimate to construct a new 500-240-kV transm ssi on substation,
the Corbett substation, consisting of four 500 WA
aut otransforners, one 500-kV line termnal and four 240-kV line
termnals. According to the budget item the work was to begin
i n Novenber 1985 and was to be conpleted in May 1987

A 1985 Bl No. 272 budgeted $24.2 mllion as a conceptual
estimate to construct approximately 33 mles of 500-kV
transm ssion |line between the Corbett substation and the Martin
plant.”® 1t also states FPL's plan to construct a 500-kV
termnal at the Martin plant switchyard.’”” The budget item
schedul ed work to commence in May 1986 and to be conpleted in My

1987. ER No. 1248, which refers to Bl No. 272 and was processed

> Thomas Sanders, an engi neer enployed by FPL, testified:

This is the construction of 13 mles of new 230 KV
line. There are two mles of 230 KV |ine. Between the
two constructions, they basically integrate the 500 KV
Corbett substation wth the existing 230 KV system
that’s in the area. There is also a reconductoring of
the 230 KV Iline from Cedar to Ranch and the two 240 KV
termnals for the Corbett |ines and the upgrade of the
Cedar and the ranch term nal

* Bl No. 272 was originally authorized in 1983 for $23
mllion.

" M. Sanders testified that, according to this budget
item this work was needed “to reliably transfer contracted
forei gn power purchases fromthe Southern [Conpanies].”
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in 1986, authorized the expenditure of $15,294,000 to “Construct
33 mles of 500 KV transm ssion |line from proposed Corbett
Substation to Martin Plant.”"®

ER No. 1224, approved in 1986, authorized $16, 599,430 to
construct the Corbett substation, a “500/230 kV air insul ated
substation”. ER No. 1249, approved in 1986, authorized the
expenditure of $4,412,159 to construct approximately 11 miles of
doubl e circuit 230-kV transmission line.” ER No. 2383, approved
in 1987, authorized the expenditure of $896,375 to construct
approximately 2.5 mles of double circuit 230-kV transm ssion
line | ooping the Orange Ri ver-Ranch 230-kV line into the Corbett
substation. ER No. 1984, approved in 1987, authorized the
expenditure of $113,550 to, inter alia, “Convert the Ranch No. 2,
230kV line to Corbett 230kV line.” ER No. 1479, approved in
1986, authorized the expenditure of $94,840 for the Orange River
subrel ayi ng equi pnent for the Corbett 230-kV line. ER No. 1778,
approved in early 1987, authorized the expenditure of $593,620 to
upgrade a portion of the “230 kV yard at Ranch Substation * * *

to accommpdate the Corbett No. 1 and No. 2, 230 kV lines.”

® M. Sanders testified that this expenditure requisition
was approved in 1986, and construction began after such approval.
He also testified that FPL started receiving power under the
Sout hern conpany contracts before the construction of the

property.

M. Sanders testified that the Southern conpany contracts
did not specifically identify the property listed in ER No. 1249.
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A 1987 Bl No. 304, entitled “Transm ssion Pl ant--
Syst emni de- - M scel | aneous--1987", approved in 1986, budgeted $9.8
mllion for transm ssion |ines, substations, relay projects, and
m scel | aneous projects. ER No. 3276, approved in late 1987/ early
1988, authorized the expenditure of $738,140 to replace five 230-
kV transm ssion breakers at the St. Lucie plant. On the basis of
a study by the system pl anning departnent, the ER states that the
t hen-exi sting breakers woul d becone overstressed because of the
500-kV transm ssi on expansion. A 1989 Bl No. 267, entitled
“Transm ssion Pl ant--SystemM de--M scel | aneous--1989”, approved
in 1988, budgeted $23, 456,000 to, inter alia, upgrade and repl ace
various transmssion lines. ER No. 5334, approved in |ate
1988/ early 1989, authorized the expenditure of $1,192,967 to
install one 500-kV bus tie breaker at the Poinsett substation.
ER No. 1776, approved in 1987, authorized the expenditure of
$3,401,908 to install a 500-kV 2 breaker terminal.% A 1988 B
No. 264, approved on COctober 15, 1987, entitled “Transm ssion
Pl ant Systemni de M scel | aneous--1988", budgeted $12, 045, 000 t o,
inter alia, install high voltage sw tched capacitor banks at
three locations. ER No. 3216, approved in |late 1987/ early 1988,

aut hori zed the expenditure of $1,257,310 to add two 230-kV MAR

80 M. Sanders testified that this expenditure was “an
integral part of the 500 KV transm ssion systemthat we built.”
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capacitor banks to the Poinsett substation. A section of the ER
| abel ed “purpose and necessity” states, in part:

an increased | oad demand coi ncident with the nucl ear

units at Turkey Point out of service and insufficient

reactive support wll reduce the transfer capability of

the FPL ties with Southern to schedul ed firm
interchanges in the 1988 to 1990 tinme franme. * * *

* * * * * * *

Install ation of these capacitor banks and

associ ated equipnent * * * will provide an increase in

transfer capability of the ties with Southern * * *,

ER No. 3623, approved in early 1988, authorized the expenditure
of $992,000 to add a second 230-kV capacitor bank to the Levee
substation.® ER No. 3219, approved in 1988, authorized the
expendi ture of $1,182,715 to add two 88 MVAR 230-kV capacitor
banks to the Duval substation.

A 1986 Bl No. 129, approved in 1985, budgeted $13.1 nillion
toinstall high initial response exciters.® ER No. 9327
approved in 1986, authorized the expenditure of $1,225,000 to
install a high initial response excitation system at Turkey Poi nt

Unit 2. ER No. 9334, approved in 1986, authorized the

expenditure of $740,000 to install a high initial response

8 The purpose and necessity stated in this ERis very
simlar to that stated in ER No. 3216

82 M. Sanders testified that the installation or
construction of the high initial response exciters was required
by the interchange contract to effectively utilize the interface.
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excitation systemat Martin Unit No. 1. ER No. 9337, approved in
1986, authorized the expenditure of $1,215,000 to install a high
initial response excitation systemat Port Everglades Unit No. 4.
ER No. 9329, approved in 1986, authorized the expenditure of
$970,000 to install a high initial response excitation system at
Turkey Point Unit 4. ER No. 9326, approved in 1986, authorized

t he expenditure of $1,185,000 to install a high initial response
excitation systemat Turkey Point Unit 1.

Wth respect to the equipnent relating to the Southern
conpany supply contract and the interchange contract, petitioner
incurred capitalized costs (tax basis) of $39, 605,571
$2, 648, 789, and $1, 169, 866 for equi pnent placed in service in the
1988, 1989, and 1990 taxable years, respectively.

| . | nt eqrated Transm ssion Line Systens

FPL clainms I TCs for conponents added to the M dway-Jensen-
Crane transm ssion line systemin the 1989 and 1990 taxabl e
years. FPL also clains ITCs for conponents added to the
Andyt own- Lauderdal e transm ssion |ine systemin the 1988, 1989,
and 1990 taxabl e years.

In 1983, FPL filed an application for corridor certification
under the Florida Transm ssion Line Siting Act proposing the
M dway- Jensen- Crane 230-kV transm ssion line. The transm ssion

line supported the entire load in this particular area of
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Florida.® FPL had a reliability problem because a single
transm ssion line fed several substations in the area. As a
result, if the transmssion line | ost service at one end, all of
t he substations woul d experience an outage. FPL planned to break
that line into two segnents, including the new M dway-Jensen-
Crane line. To reliably serve the load in that area, the plan
also called for additional distribution substations to the west.

A 1982 Bl No. 244, approved in late 1981, budgeted $1.5
mllion to: (1) Acquire 16 mles of 15-foot-w de right-of-way
fromJensen substation to Mdway substation; (2) acquire a 10-
acre substation site for a distribution/swi tching station from
Tur npi ke substation; and (3) acquire 7.5 mles of 15-foot-w de
right-of-way fromthe Turnpi ke substation to the Crane
substation. According to the Bl, the work was to be started in
January 1982 and was to be conpleted in Decenber 1985. FPL
revised Bl No. 244 in late 1982 to increase the anount authorized
by $200,000 to acquire an additional 1.5 acres at the Jensen
substation for its expansion. 1In early 1982, ER No. 5058, which
references Bl No. 244, authorized the expenditure of $200,000 to
purchase approximately 10 acres of land as a site for the

pur posed Turnpi ke substati on.

8 M. Sanders testified that the M dway- Turnpi ke-Jensen
transm ssion |ine systemoperated as an integrated unit, and that
FPL viewed the system as one integrated piece of equipnent.
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A 1986 Bl No. 330, approved in 1985, budgeted $1.2 million
to construct a 230-23-kV one-transforner two-feeder distribution
substation.® The Bl states:

The Gty of Port St. Lucie has experienced an estimated

67% i ncrease in population from1980 to 1983. * * *

Econom ¢ studies have indicated that the addition of

Tur npi ke Substation with its two feeders connected to

t he proposed M dway- Sandpi per 230 kV line is the nost

cost effective nmethod of addressing this |oad grow h.

ER No. 8476, which references Bl No. 330 and was approved in
early 1985, authorized the expenditure of $1, 856,836 to construct
t he Turnpi ke substation.

A 1988 Bl No. 206, approved in 1987, budgeted $2.3 mllion
as a conceptual estimate to construct approximately 7.7 mles of
single pole concrete 230-kV |ine fromthe Turnpi ke substation to
t he proposed Crane substation. The stated reason for budgeting
t hi s anpbunt was:

The area adjacent to PalmCity and Martin Downs is

presently being subjected to expansive residential,
commercial, and industrial devel opnent. * * *

* * * * * * *

* * * |t is proposed to construct Crane Substation
and the associ ated Crane-Turnpi ke 230 kV line to
address the expected | oad growth and service
reliability to the area.

This line extension will be utilized in the
devel opment of the Turnpi ke- Crane-Bri dge- Pl unosus
future circuit.

8 M. Sanders testified that Bl No. 330 was to build the
Tur npi ke substati on.
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ER No. 5366, which referenced Bl No. 206 and was processed
in late 1988/ early 1989, authorized the expenditure of $2,226, 922
to construct approximately 7.7 mles of 230-kV single circuit
transm ssion line fromthe existing Turnpi ke substation to the
proposed Crane substation. The ER explained that the “ER w ||
provi de service for the expected | oad growh and i nprove service
reliability to the area.”

A 1988 Bl No. 307, approved in 1987, budgeted $1, 530,000 to
construct the Crane substation, which consists of a 230-23-kV
line, one transforner, and a two feeder distribution substation.
FPL approved this Bl because “The area adjacent to PalmCty and
Martin Downs is presently being subjected to expansive
residential, commercial, and industrial devel opnent.”

ER No. 4512, approved in 1988, authorized the expenditure of
$111,245 to install a third regul ated feeder position to the
Tur npi ke substation. The ER anticipated that construction would
begin on March 1, 1989. ER No. 5056, approved in |late 1988/ early
1989, authorized the expenditure of $240,928 to add a third 230-
kV line termnal to the Turnpi ke substation. The ER stated that
“The present 138kV network * * * will|l become inadequate to serve
| oad in 1989.”

A 1986 Bl No. 246, approved in 1985, budgeted $5, 860, 000 for
a conceptual estimate to construct approximately 16 m |l es of

single pole concrete 230-kV line fromthe Andytown substation to
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the Trace substation. The Bl stated that “Extensive devel opnent
is presently occurring in the Sout hwest Broward County area”.
Apparently, FPL anticipated that one devel opnent project in this
area woul d have an ultimte peak demand of 270 MVA. New
substations were anticipated to be built, and FPL proposed to
construct a fourth Andytown-Lauderdal e plant 230-kV line to serve
t he new substations. 8

ER No. 1333, which referenced Bl No. 246 and was approved in
| ate 1986, authorized the expenditure of $2,502,710 to construct
approximately 9.5 mles of single pole concrete 230-kV
transm ssion line fromthe Andytown substation to the Trace
substation. ER No. 1645, which referenced Bl No. 246 and was
processed in |ate 1986/ early 1987, authorized the expenditure of
$962,036 to install equipnent at the Andytown substation. ER No.
1676, which references Bl No. 246, authorized the expenditure of
$152,090 to install equi pmrent at the Andytown substation.

A 1986 Bl No. 253, approved in late 1985, budgeted $1.1
mllion to construct approximately 3.5 mles of single circuit,
single pole concrete 230-kV line to serve the Trace substation.
The Bl states that the project was initially authorized in 1984,
and that the project was conpleted in May 1985. The reason for

the Bl was “to construct Trace Substation by the sumrer of 1985

8 M. Sanders testified that “This line was constructed to
serve the load growth in western Broward County.”
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to serve new custonmers in Bona Venture Estates and Arvida's
West on devel opnent ”. 8@

A 1986 Bl No. 254, approved in |ate 1985, budgeted $900, 000
to construct approximately 2.5 mles of single circuit, single
pol e concrete 230-kV transm ssion |line. The Bl stated that it
was initially authorized for $600,000 in 1984 and that, at that
time, the line was under construction. The Bl stated that this
expendi ture was needed because of growh in the area from new
devel opnent and increased denand for electricity.® ER No. 1332,
whi ch references Bl No. 254, authorized the expenditure of
$2, 265,570 to construct approximately 7.5 mles of single pole
concrete 230-kV transm ssion line fromthe H atus substation to
t he Mel al euca substati on.

Wth respect to the installation of the M dway-Jensen-Crane
transm ssion line system petitioner incurred capitalized costs
(tax basis) of $119,911 and $3, 109,573 for equi pnment placed in
service in the 1989 and 1990 taxable years, respectively. Wth
respect to the installation of the Andytown-Lauderdal e
transm ssion line, petitioner incurred capitalized costs (tax

basi s) of $6, 436,912, $545, 188, and $16, 707 for equi pnent pl aced

8 M. Sanders testified that this Bl was for the Ml al euca-
Trace section of the Andyt own-Lauderdale |ine.

8 M. Sanders testified that “This is another section of
t he Andyt own- Lauderdal e nunber four line, the H atus Springtree
section.”
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in service in the 1988, 1989, and 1990 taxabl e years,
respectively.

J. Di stribution and Transm ssi on Substati ons

A distribution substation transfornms transm ssion voltage of
electricity fromhigh voltage/lower current to | ow vol tage/ hi gher
current; i.e., to “distribution voltage”. The distribution
voltage is distributed through feeder wire (either overhead or
under ground), then through either aerial or pad-nounted
transforners, and then to utility custonmers (residential or
commercial). A transm ssion substation either consolidates
transm ssion lines or transfornms voltage fromone voltage to
another. FPL used simlar procedures for designing and
constructing distribution substations to those it used for
transm ssi on substations. Typically, FPL builds a distribution
substation on approximtely 5 acres of property, with
approximately 1 acre in the mddle of the property devel oped for
the substation. FPL clainms ITCs for the distribution and
transm ssi on substation conponents in the 1988, 1989, and 1990
t axabl e years.

The nost inportant conponents of a distribution substation
are the “power transforners” (transforners) because this
equi pnrent transforns the voltage fromtransm ssion voltage to
distribution voltage. Also, the transforners are significantly

nore expensive than the other itens in the substation. A
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di stribution substation contains other necessary and rel ated
el ectrical and structural conponents, including pull-off
structures, switches, bus work, feeders, voltage regul ators,
equi pnent contained within a “relay vault” (a concrete bl ock
encl osure for electrical equipnent), wire, cable, control panels,
fencing, concrete, and steel. Regulations require that a chain
link fence enclose distribution and transm ssion substations.
FPL viewed each distribution and transm ssion substation as a
single facility.?8

FPL planned a distribution substation typically 5 years in
advance. The pl anning process included an analysis of the nunber
of transformers required. Substations are built according to
nore than 100 structural and electrical plans. The plans
graphically illustrate the |ocation of the transforners and
feeder positions. To build a substation, FPL was required to
obtain permts fromlocal, State, and sonmetines Federal agencies.

To all ocate funds to the project, FPL prepared a budget item
the year before a substation was constructed. After the budget
itemreceived approval, an engi neer prepared an expenditure
requisition to authorize the paynent for the project against the
budget item Once the budget item and the expenditure

requi sition received approval, FPL prepared detail ed draw ngs for

8 Ken Veronee, an enployee of FPL, testified that each
distribution and transni ssion substation was a sel f-contai ned
unit.
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the substation. Finally, construction would begin, typically in
three phases: Site prep work (clearing trees and vegetati on on
the property); substation construction; and installation and
testing of equipnment. FPL individually named each distribution
and transm ssion substation, normally on the basis of geography.

A plot plan was essentially FPL's overall |ayout of the
substation on the piece of property. The plot plan graphically
illustrated the general orientation of the high voltage bus work,
| ocati on and nunber of transforners, |ocation of the relay vault,
and all |ow voltage distribution substation equipnment. FPL
created the plot plan when it prepared the substation’s first
budget item because the budget was based upon the plot plan.

FPL clainms an I TC for equi pnent installed at nunerous
substations, including transforners and feeders. |In the interest
of brevity and ease of explanation, a table has been prepared to
illustrate FPL’s clains that is attached as appendi x A

Wth respect to the distribution and transm ssion
substations, petitioner incurred capitalized costs (tax basis) of
$3, 264, 386, $8,091,517, and $4, 413,670 for equipnent placed in
service in 1988, 1989, and 1990 taxable years, respectively.

K. Reqi onal Pl anni ng

FPL had a distribution planning group that planned and
provided for an orderly, cost effective expansion of FPL' s

el ectrical distribution systemover the long term The
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di stribution planning group provi ded extensive anal ysis.
Annual 'y, this group collected data related to electrical power
needs fromresidential custoners, small businesses,
commercial /industrial custoners, |large custoners, and
governnental custoners. The distribution planning process
involved: (i) Evaluation of |oad demands on the distribution
system (ii) analysis of alternatives for providing electrical
service to custoners, currently and over the long term (iii)
evaluating the cost and reliability of alternatives agai nst any
risk associated with the alternative; and (iv) selection of the
best alternative.

“Load” is the demand for electricity fromcustoners. The
di stribution planning group nade projections of “load growh”
over the short, nedium and long terns.® To project |oad
grow h, the distribution planning group conducted an extensive
analysis of, inter alia, historical |oad gromh and anti ci pated
| and uses in relevant areas. The distribution planning group’s

expertise in analyzing load growh allowed FPL to determ ne the

8 M chael H. Hernandez, FPL's operations support
supervi sor, testified:

Di stribution planning will go ahead and first
measure how nmuch of our actual |oading we have on our
exi sting equipnent. W wll review that |oading. W
wi |l go ahead and forecast |oads into the future and
determne if there are any future weaknesses, either
current or future, and plan for alternatives of how to
go ahead and deal with those projected weaknesses.

*

* %
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si ze and nunber of distribution substations that FPL needs for
its distribution system
A devel opnent of regional inpact (DRI) project is a |large
devel opnent project that has an inpact beyond a particul ar
muni ci pal ity and becones subject to the requirenents of the
Florida Adm nistrative Code. Exanples of DRI projects include
| arge housi ng devel opnents and commerci al construction projects
(regional malls and stadiuns). Regional planning councils
t hroughout the State of Florida review DRI projects. FPL clains
| TCs for the acquisition and construction of property related to
the DRI projects in the 1988, 1989, and 1990 taxabl e years.
Before a devel oper of a DRI project is permtted to conmence
construction, the devel oper nmust submt an application for
devel opment approval to the appropriate regional planning
council. The application for devel opnent approval requires,
inter alia, a statenent or letter fromthe offsite source of
electricity indicating its ability to provide electric service at

all times during and after the devel opnent.® To fulfill a

°% M. Hernandez expl ai ned how FPL responded when a
devel oper requested power:

W review it to see what work is going to be required

in order to serve the project. W establish a file on

the project. W go ahead and determ ne an area of

study including the project. W |look at the existing

facilities we have within the area. W |look at the

demand on those existing facilities. W |ook at what

ot her additional projects are comng on in service in
(continued. . .)
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requi renent of the application for devel opnent approval, a
devel oper submts a letter of inquiry to the offsite source of
electricity, in this case FPL, as to whether it can neet the
devel oper’s electricity needs for his proposed devel opnent. %
The letter fromFPL to the devel opers generally stated that FPL
was ready and able to provide the needed el ectrical services to
serve the devel opnent project.

For exanple, the record contains an application for
devel opnent approval for the Pal m Beach International Airport.
This application was made according to section 380.06(6) of the
Florida Statutes to the Bureau of Land and Water Managenent,
Division of State Planning, Departnent of Adm nistration, State
of Florida. The Pal mBeach County Departnent of Airports nade

the application to undertake a DRI project. Included with the

(... continued)

that area, also what additional vacant land is in that
sane area, and then | ook at alternative ways of serving
it, whether it can be served fromexisting facilities,
whether it requires new facilities, and what new
facilities it requires. * * *

°L. M. Hernandez testified as follows:

Q And what does the special process require of
t he devel oper?

A As | said, the devel oper has to nmake an
application, and prior to making that
application they nmust first apply to Florida
Power and Light a request for service. They
nmust enunerate how nmuch energy they are going
to use * * * and they have to show how nuch
| oad or demand they are going to have * * *
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application is a letter fromthe devel oper to FPL concerning its
| oad needs for the DRI project.® On June 1, 1981, FPL wrote a
letter to the Pal m Beach County Departnent of Pl anning, Zoning &
Building stating that it anticipated “no problemin providing
el ectric service” for the DRI project, the Pal m Beach
International Airport. The record contains a portion of the
Treasure Coast Regional Planning Council’s DRI update which
lists, inter alia, the Pal mBeach International Airport
project.® The docunment is in table format with colums and rows
detailing the specifics of each project. One of the colums is
titled “Effective Date”, which was February 16, 1982, for the
Pal m Beach International Airport project.®

The Pal m Beach International A rport project is
representative of the many DRI projects in the record for which

FPL clains | TCs. Petitioner introduced work orders for the

%2 M. Hernandez was asked and answered as foll ows:

Q At the tinme FPL issues the response letter,
is it possible to know exactly how nuch cabl e
and trench wll be required?

A No, it wouldn't because the devel oper hasn’t
finalized his plans; and, therefore, we don’t
know t he exact routes of these cables.

% M. Hernandez testified: “This docunent establishes the
status of the project and shows that the project has been given
perm ssion to go ahead.”

% M. Hernandez testified that “The effective date is the
date that the project has perm ssion to nove ahead.”



- 87 -
various DRI projects for which it clainms |ITCs. Because of the
| arge nunber of DRI projects and in the interest of brevity, we
will detail in appendix B the information fromthe work orders
that petitioner cites on brief to support its clained | TCs.

Wth respect to equipnent related to the DRI projects,
petitioner incurred capitalized costs (tax basis) of $1,464, 901,
$3, 609, 855, and $4, 832, 205 for equi pnent placed in service in the
1988, 1989, and 1990 taxable years, respectively.

OPI NI ON

A. The Statutory Landscape

Bef ore 1986, section 38(a)® of the Internal Revenue Code of
1954 provi ded businesses with an investnment tax credit (1TC), and
section 46(a) determ ned the anount of the ITC available to
taxpayers. Section 49(a) elimnated the ITC for all property

pl aced in service after Decenber 31, 1985.°% However, section 49

% Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code for the years at issue, and all Rule
references are to the Tax Court Rules of Practice and Procedure.

% Sec. 49(a), which was added to the Internal Revenue Code
by the Tax Reform Act of 1986 (TRA), Pub. L. 99-514, sec. 211
100 Stat. 2166, provides:

SEC. 49. TERM NATI ON OF REGULAR PERCENTAGE

(a) General Rule.— For purposes of determning the
anount of the investnent tax credit determ ned under
section 46, the regul ar percentage shall not apply to
any property placed in service after Decenber 31, 1985.
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contained transitional rules that excepted “transition property”
fromthe repeal of the ITC. % Sec. 49(b). Section 49(e) defined
“transition property” as:

SEC. 49(e). Transition Property.--For purposes of
this section--

(1) Transition property.--The term
“transition property” neans any property placed in
service after Decenber 31, 1985, and to which the
amendnents made by section 201[° of the Tax
Ref orm Act of 1986 do not apply, except that in
maki ng such determ nati on- -

(A) section 203(a)(1)(A) of such Act
shal |l be applied by substituting “1985" for
“1986",

(B) sections 203(b)(1) and 204(a)(3) of
such Act shall be applied by substituting
“Decenber 31, 1985” for “March 1, 1986~

(© in the case of transition property
with a class life of |less than 7 years--

° The transitional rules were intended to provide relief to
t axpayers who nay have committed to post-1985 investnents in
qualifying property in reliance on the availability of the
credit. See Newhouse Broad. Corp. v. Conm ssioner, T.C Meno.
2000-270. The House Ways and Means Conmittee nmade the foll ow ng
observation with respect to the repeal of the ITC

The commttee is aware that conm tnents have
al ready been nmade on the basis of present |aw capital
cost recovery rules. The commttee bill provides for
equitable transition rules in such cases, which are
estimated to cover nore than 50 percent of the new
personal property to be placed in service in the first
year the bill is effective.

H Conf. Rept. 99-426, at 146 (1985), 1986-3 C.B. (Vol. 2) 1,
146.

% TRA sec. 201, 100 Stat. 2121, anended sec. 168, which
relates to the accel erated cost recovery system
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(i) section 203(b)(2) of such Act
shal | apply, and

(1i) in the case of property with a
class |ife—-

(I') of less than 5 years, the
appl i cabl e date shall be July 1,
1986, and

(I'1) at least 5 years, but
| ess than 7 years, the applicable
date shall be January 1, 1987

* * %

The pertinent portions of TRA section 203, 100 Stat. 2143,
provi de: °°
SEC. 203. EFFECTI VE DATES; CGENERAL TRANSI TI ONAL RULES.
(a) General Effective Dates.--
(1) Section 201.--

(A) I'n general.--Except as provided in
this section, section 204, and section
251(d), the anmendnents nmade by section 201
shal |l apply to property placed in service
after Decenber 31, [1985] 4986, in taxable
years endi ng after such date.

* * * * * * *
(b) General Transitional Rule.--

(1) I'n general.--The anmendnents made by
section 201 shall not apply to--

(A) any property which is constructed,
reconstructed, or acquired by the taxpayer

% Pursuant to sec. 49(e), date changes have been made in
TRA secs. 203 and 204. The stricken portions are the original
dates, unnodified by sec. 49(e). The inserted dates are those
whi ch were nodified by sec. 49(e)(1)(A and (B) and applicable to
this case.



- 90 -

pursuant to a witten contract which was
bi ndi ng on [Decenber 31, 1985] WMareh—1,—1986,

(B) property which is constructed or
reconstructed by the taxpayer if—-

(i) the lesser of (1) $1, 000, 000,
or (I1) 5 percent of the cost of such
property has been incurred or commtted
by [Decenber 31, 1985] Mareh—31,—1986,
and

(1i) the construction or
reconstruction of such property began by
such date, or

(© an equi pped buil ding or plant
facility if construction has commenced as of
[ Decenber 31, 1985] Mareh—31,—31986, pursuant
to a witten specific plan and nore than one-
hal f of the cost of such equi pped buil ding or
facility has been incurred or conmtted by
such date.

(2) Requirenment That Certain Property Be
Placed In Service Before Certain Date.--

(A) I'n general.--Paragraph (1) and
section 204(a) (other than paragraph (8) or
(12) thereof) shall not apply to any property
unl ess such property has a class life of at
| east 7 years and is placed in service before
the applicable date determ ned under the
foll ow ng tabl e:

In the case of property The applicable
with a class life of: date is:

At least 7 but less than 20 years...January 1, 1989

20 years or nore............c..o.... January 1, 1991

(B) Residential rental and
nonresi dential real property.--In the case of
residential rental property and
nonresidential real property, the applicable
date is January 1, 1991
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(© dass lives.--For purposes of
subpar agraph (A)--

(1) the class life of property to
whi ch section 168(g)(3)(B) of the
I nt ernal Revenue Code of 1986 (as added
by section 201) shall be the class life
in effect on January 1, 1986, except
t hat conput er-based tel ephone central
of fice switching equi prent described in
section 168(e)(3)(B)(iii) of such Code
shall be treated as having a class life
of 6 years,

(1i) property described in section
204(a) shall be treated as having a
class life of 20 years, and

(ti1) property wwth no class life
shall be treated as having a class life
of 12 years.

(D) Substitution of applicable dates.--
| f any provision of this Act substitutes a
date for an applicable date, this paragraph
shal | be applied by using such date.

The pertinent portion of TRA section 204, 100 Stat. 2146,
provi des:
SEC. 204. ADDI Tl ONAL TRANSI TI ONAL RULES.

(a) OGher Transitional Rules.--

* * * * * * *

(3) Supply or service contracts.--The
amendnents nmade by section 201 shall not apply to
any property which is readily identifiable with
and necessary to carry out a witten supply or
service contract, or agreenent to | ease, which was
bi nding on * * * [Decenber 31, 1985] Mareh—31
1986.

We note that “provisions granting special tax exenptions are

to be strictly construed.” Helvering v. Nw._Steel Rolling MIls,
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311 U. S. 46, 49 (1940). This rule of interpretation applies

equally to transitional rules. United States v. Comobnwealth

Energy Sys., 235 F.3d 11, 16 (1st G r. 2000); see Apache Bend

Apartnents, Ltd. v. United States, 987 F.2d 1174, 1175 (5th Gr.

1993); United States v. Kjellstrom 916 F. Supp. 902, 905 (WD.

Ws. 1996), affd. 100 F.3d 482 (7th Cr. 1996). As the Court of
Appeal s for the First Grcuit explained:

The transition rules were enacted to provide relief “to
a very, very few specified favored taxpayers,” * * *
and al though we nust extend themto all qualifying
taxpayers, * * * we need not broaden our interpretation
so that entities that did not detrinentally rely on the
old rule benefit fromthe transition exenption * * *
[Ctations omtted.]

United States v. Commonwealth Energy Sys., supra at 16. The

t axpayer bears the burden of proving that it qualifies for the

transitional rules. Rule 142(a); Payless Cashways, Inc. v.

Comm ssioner, 114 T.C. 72, 80 (2000).

B. TRA Section 204(a)(3)--Supply or Service Contracts

Petitioner argues that it is entitled to ITCs for property
FPL placed in service during the years at issue because FPL
purchased and/or installed the property pursuant to binding,
witten supply contracts wthin the nmeaning of TRA section
204(a)(3). According to petitioner, the follow ng contracts
constitute binding, witten supply contracts: (1) The tariff;
(2) the Southern conpany contracts; and (3) the docunents

exchanged with respect to the DRIs. Respondent argues that
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petitioner “did not enter into any witten supply contracts that
wer e bi ndi ng on Decenber 31, 1985.~

Pursuant to TRA section 204(a)(3), property qualifies for

relief fromthe ITC repeal only when it is “readily identifiable
Wi th and necessary to carry out a witten supply or service
contract, * * * which was binding on” Decenber 31, 1985. See
al so sec. 49(e)(1). WMany courts have grappled with interpreting
t his | anguage and have | ooked to legislative history for

gui dance. See United States v. Commonwealth Energy Sys., supra;

Bell Atl. Corp. v. United States, 224 F.3d 220 (3d Cr. 2000),

affg. 82 AFTR 2d 7375, 99-1 USTC par. 50,119 (E. D. Pa. 1998);

Mai ne Yankee Atomic Power Co. v. Conm ssioner, T.C. Mnob. 2002-

176. As the Court of Appeals for the First Crcuit explained:
“Still it is possible to think that there are anbiguities
inherent in the clause ‘readily identifiable with and necessary
to carry out,’” and that the level of specificity required as to
both ‘readily identifiable and ‘necessary’ is not self-

defining.” United States v. Commbnwealth Energy Sys., supra at

16. The conference report expl ains:

This transitional rule is applicable only where
the specifications and anmount of the property are
readily ascertainable fromthe terns of the contract,
or fromrelated docunents. A supply or service
contract or agreenent to | ease nmust satisfy the
requi renents of a binding contract * * *,

H Conf. Rept. 99-841 (Vol. 11), at 11-60 (1986), 1986-3 C. B

(Vol. 4) 1, 60.
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We glean fromthis that the specifications and anount of
property nust be readily or “easily” ascertainable fromthe terns
of the source docunments, which consist of the contract and

rel ated docunents. United States v. Commonweal th Energy Sys.,

supra at 16; Bell Atl. Corp. v. United States, supra at 224.

Because the specifications and anount of the property nust be

readily ascertainable, this rule requires a “specific, although

not exact”, inquiry. United States v. Commonwealth Energy Sys.,
supra.
1. Property Purchased and/or Installed Pursuant to the
Tariff

Petitioner argues that “FPL and its custoners, through the
* * * [FPSC], entered into a binding witten supply or service
contract in the formof a Tariff in 1984.” Petitioner further
contends that the tariff is a contract under Florida | aw
therefore, it is a binding contract for Federal tax purposes.
Accordingly, petitioner asserts that it acquired, installed, and
constructed and/ or reconstructed property that was readily
identifiable within the tariff and/or related docunents, and that
this property was necessary to carry out FPL’s supply obligations

to its custonmers under the tariff. Petitioner seeks | TCs for the
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tariff related equi pnment that was placed in service during 1988,
1989, and 1990. 1

a. The Tariff Is Not a Contract for Purposes of
TRA Section 204(a)(3)

I n support of its argunment, petitioner cites cases that
generally state that a tariff is a contract. For exanple, in

Life Sciences, Inc. v. Enery Air Freight Corp., 341 So. 2d 272

(Fla. C&. App. 1977), a shipper brought suit against an air
carrier to recover damages to its cargo. Apparently, a tariff

filed by the freight forwarder contained a 1-year property damage

100 petitioner argues that the follow ng equipnment is readily
identifiable with the tariff and incorporated docunents: (1) The
nucl ear fuel assenblies; (2) the nuclear plant property (MSIV air
accunul ati on system surveillance system for heat exchangers,
reactor vessel probes, raceway protection, spent fuel rack
equi pnrent, and area radiation nonitoring system equipnent); (3)
environmental property (PCB transforners and wast ewat er
neutralization treatnent system; (4) sinulator and training
bui |l di ngs; and (5) the LMS. The tax bases of the property for
whi ch petitioner seeks I TCs are as foll ows:

Property 1988 1989 1990
Nucl ear fuel assenblies $51, 684, 173 $70, 782, 440 $133, 263, 604
MBIV air accunul ation -- 2, 846, 306 126, 666
system
Surveil l ance system for -- 123, 742 324, 668
heat exchangers
React or vessel probes 826, 767 (126, 353) (12, 983)
Raceway protection -- 969, 676 239, 161
Spent fuel rack equi prent 6, 713, 729 532, 892 6, 646, 960
Area radiation nonitoring -- -- 657, 253
syst em equi pnent
PCB transforners 886, 616 748, 411 36, 053
Wast ewat er neutralization 241, 469 -- 233,742
treatnent system
Si mul at or and trai ni ng 1, 486, 050 1, 458, 213 354,914
bui | di ngs

LMS 362, 837 15, 156, 624 39, 351, 031
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clains [imtation based upon a Florida statute. The

freight forwarder argued that the [imtation period stated in the
tariff was invalid as such power could only be granted by Federal
law. I n holding against the freight forwarder, the court stated

that “The tariff filed by * * * [a freight forwarder] constituted
part of the contract of carriage between it and its customer”.

Id. at 273; see also Bd. of Water, Light and Sinking Fund Commrs.

v. FERC, 294 F.3d 1317, 1319 n.2 (11th Cr. 2002); Atlanta Gas

Light Co. v. FERC, 140 F.3d 1392, 1395 n.1 (11th Gr. 1998) (“A

tariff is the ‘contract which governs a pipeline’s service to its

custoners.””); ANR Pipeline Co. v. FERC, 931 F.2d 88, 90 n.1

(D.C. Gr. 1991); Bell S. Telecomm, Inc. v. Jacobs, 834 So. 2d

855, 859 (Fla. 2002); Bella Boutique Corp. v. Venezol ana

| nt ernaci onal de Aviacion, S. A, 459 So. 2d 440, 441 (Fla. C

App. 1984) (“A validly filed tariff constitutes the contract of
carriage between the parties and conclusively and excl usively
governs the rights and liabilities between the parties.”).

In Bell Atl. Corp. v. United States, 82 AFTR 2d 7375, 99-1

USTC par. 50,119 (E.D. Pa. 1998), the District Court discussed
this issue at length. That court exam ned whether TRA section
204(a)(3) entitled the taxpayer to an I TC based upon, inter alia,
atariff. As that court stated: “A contract is ‘a prom se or
set of prom ses for the breach of which the | aw gives a renedy,

or the performance of which the law in sone way recogni zes as a
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duty.”” 1d. at 7379, 99-1 USTC par. at 87,037 (quoting 1
Restatenent, Contracts 2d, sec. 1 (1981); Black’s Law Dictionary
322 (6th ed. 1990)). The District Court then expl ai ned:

Atariff is “a public docunent setting forth
services of a conmmon carrier being offered, rates and
charges with respect to services and governing rul es,
regul ations and practices relating to those services.”
Black’s Law Dict. 6th ed. (1990) at 1456-57. * * *

Tariffs set forth a description of the services
that a particular regulated public utility provides,
including the prices that custoners may be charged for
these services. Tariffs are reviewed and may be
chal I enged by the regulating authority and consuners.
Once effective, tariffs bind the custoner and the
utility to the tariffs [sic] terms. * * *

Id. at 7381, 99-1 USTC par. 50,119, at 87,039. The court | ooked
at the broad terns of the tariffs and concluded that the tariffs
were not TRA section 204(a)(3) service or supply contracts. The
court reasoned as foll ows:

First, the court does not find that the tariffs
are contracts under the normal definition of that term
However, even accepting arguendo that the tariffs are
contracts, the court finds that these tariffs are not
the type of contracts Congress contenpl ated under the
| TC. The tariffs are descriptions of services offered
and prices to be charged. They are termnable at wll
by the custoners and * * * [the taxpayer] can nodify
themby filing a newtariff. The regulating
authorities can revoke the certifications and | evy
fines. The tariffs are nerely the rules with which
* * * [the taxpayer] nust conformif it chooses to
conduct business in the particular jurisdiction. * * *
[ The taxpayer] nay decide that it does not agree with
the ternms and may decide not [to] apply to provide its
service in a particular jurisdiction. It would not be
bound to do so. None of the tariffs require the
purchase of property. None of the tariffs or related
docunents al one or together identify the property to
the “contracts” or necessitate the purchase of the
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property. The court finds that the property for which
* * * [the taxpayer] clains the I'TC was not “readily
identifiable with and necessary to carry out” these
“contracts.”
Id. at 7382, 99-1 USTC par. 50,119, at 87, 040.

We find the District Court’s reasoning in Bell Atl. Corp.

persuasive. Indeed, the tariff that petitioner argues is a TRA
section 204(a)(3) contract is strikingly simlar in its broad
description of rights and duties to the tariff described by the

District Court in Bell Atl. Corp. The tariff at issue sets

forth the rates to be charged and the general service conmtnents
to which FPL had to adhere if it wanted to provide electrica
service to custoners under the jurisdiction of the FPSC.
Custoners coul d discontinue service at wll and w thout penalty.
The price for electrical service was not permanently fixed; from
time to time, FPL could (and did) petition to change the price
termin the tariff. The termestablishing the fee that custoners
must pay for electrical service was not fixed. Thus, we agree
“that the tariffs are [not] contracts under the normal definition
of that term” 1d. Rather, the tariff is nore akin to a set of

operating rules inposed on petitioner by the State that

101 1'n Bell Atl. Corp. v. United States, 224 F.3d 220 (3d
Cir. 2000), the Court of Appeals for the Third Grcuit affirmnmed
the District Court’s holding, which denied the taxpayer’s cl ai ned
ITC. In affirmng the District Court, the Court of Appeals did
“not find it necessary to decide whether Bell Atlantic's tariffs,
franchi ses, and contracts with other tel ephone conpanies are
‘witten service contracts’ within the neaning of the Act.” |Id.
at 223.
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petitioner nmust followif it wishes to provide services to
custonmers. The tariff does not obligate custonmers to continue

t he purchase of electrical services, and the price for future
services can be adjusted by the State.

Petitioner also argues that respondent has taken the
position in published guidance that a tariff is a contract.
Petitioner cites Rev. Rul. 68-109, 1968-1 C B. 10, which
addressed “whet her swi tchboards installed in furnishing
communi cations services to tax-exenpt organi zations or government
units qualify as ‘section 38 property.”” Id. |In the revenue
ruling, the investnent tax credit would not have been avail abl e
had the property been owned by or | eased to the tax-exenpt
organi zati ons or governnent units. The taxpayer installed
equi pnent pursuant to contracts between it and its custoners that
wer e tax-exenpt organi zati ons or governnent units. Under the
terms of the contracts, the taxpayer retained all ownership and
control of the equipnent, and the custonmers paid the installation
charges and provided an operator for the equipnent. On the basis
of these factors, the ruling concludes: “Hence, the agreenent
entered into between the taxpayer and the custoner is not a sale
or | ease but a service contract.” 1d. After holding that the
agreenent was a service contract, the revenue ruling stated:

Furthernore, the services furnished by the taxpayer [a

regulated utility] and the manner in which they nust be

furni shed are described in tariffs on file with the
Federal Communi cations Commi ssion * * *.  These tariffs
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constitute a public offering by the utility which, when

accepted by the subscribers, creates a contract

Sn?ogying the ternms and conditions of that tariff.
ld.; see also Rev. Rul. 72-49, 1972-1 C. B. 125.

In Rev. Rul. 68-109, supra, there was a service contract
i ndependent of the tariff. The conclusion of the revenue ruling,
that there was a service contract, is based upon the agreenent
entered into between the utility and its custoners. After
determ ning that such service contract existed, the revenue
ruling found that “Furthernore” the provisions of the tariff also
bound the parties.

The instant case is distinguishable because there was no
bi ndi ng contract independent of the tariff. The service
agreenent between the utility and its custoners was the
determning factor in the ruling. It was in this context that
the ruling stated that the tariff was a contract. The revenue
ruling does not address TRA section 204(a)(3), nor does it state
that the tariff is a binding supply or service contract. Here,
we nust determ ne whether the tariff constitutes a binding supply
or service contract for purposes of TRA section 204(a)(3). W do
not think this revenue ruling supports a finding that the tariff
is a binding supply or service contract for purposes of TRA

section 204(a)(3).
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b. The Tariff Does Not Readily ldentify the
Property in | ssue

Even assum ng for the sake of argunent that the tariff is
the type of contract which Congress contenplated when it drafted
TRA section 204(a)(3), we do not believe the property for which
petitioner seeks an I TC was “readily identifiable” in that
tariff. The link between the tariff and the property for which
petitioner seeks ITCs is “too attenuated” to be considered
“readily identifiable” under TRA section 204(a)(3). See United

States v. Commonwealth Energy Sys., 235 F.3d at 17; Bell Atl.

Corp. v. United States, 224 F.3d at 224. 1ndeed, “Congress added

the word ‘readily’ to inply a nore imedi ate |ink between the

terms of the contract and the property at issue.” United States

v. Commonwealth Energy Sys., 235 F.3d at 17; see Bell Atl. Corp.

v. United States, 224 F.3d at 224; S. Miulti-Media Commens., Inc.

v. Comm ssioner, 113 T.C. 412 (1999); United States v. Zeigler

Coal Holding Co., 934 F. Supp. 292, 294-295 (S.D. Ill. 1996).

“Congress did not want to extend ITC to all property that was
identifiable and necessary to carry out a service contract.”

Bell Atl. Corp. v. United States, 224 F.3d at 24.

As in Bell Atl. Corp., the tariff at issue does not specify

any of the property for which petitioner seeks an I TC. Under
petitioner’s construction of TRA section 204(a)(3), any property
used in the generation of electricity or in supplying custoners

with electrical service would be considered readily identifiable.
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The tariff is not concerned with the “hows” or the “whats” of
generating electricity; it nmerely sets forth the expected
services FPL will provide to its custoners. W do not think this
is what Congress intended when it drafted the transitional relief
to the repeal of the ITC

C. Docunents | ncorporated by Reference Into the
Supply or Service Contract

Petitioner also argues that the docunents incorporated into
the tariff readily identify the specifications and anount of
property for which it claimed ITCs. Petitioner contends that it
is irrelevant that the tariff does not reference the other
docunents because “‘referencing’ is not the test for a ‘related
docunent’ .”

The supply or service contract rule requires that property
is readily identifiable fromthe terns of the contract or rel ated
docunents. TRA sec. 204(a)(3); H Conf. Rept. 99-841 (Vol. 11),
supra at 11-60, 1986-3 C.B. (Vol. 4) at 60. Wen a contract
specifically incorporates another docunent by reference, the
ref erenced docunent constitutes a “related docunent”. See Miine

Yankee Atomic Power Co. v. Commi ssioner, T.C Meno. 2002-176.

Language within a contract that generally refers to industry

standards and the applicable [aw, w thout specifically referring
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to a docunent, fails to incorporate by reference those docunents
created according to the industry standards and applicabl e | aws.
See id.
For the docunents to qualify as “rel ated docunents”, the
supply contract nust adequately incorporate the docunents by

reference. In Maine Yankee Atomic Power Co., the taxpayer

clainmed an | TC under TRA section 204(a)(3) with respect to
nucl ear fuel assenblies. The parties stipulated that the power
contracts and anmendnents as of Decenber 31, 1985, qualified as
bi nding witten supply or service contracts under TRA section
204(a). 1d. However, the parties disputed whether the nuclear
fuel assenblies were readily identifiable wth the power
contracts. 1d. Wile the taxpayer conceded that the power
contract failed to list the specifications of the fuel
assenblies, it argued that the operating |license, and anendnents
and appendi ces of the power contract constituted “rel ated
docunents”. 1d. The taxpayer argued that the foll ow ng | anguage
i ncorporated the “rel ated docunents” by reference:
“Mai ne Yankee * * * will|l operate and nmaintain the

Unit * * * in accordance with good utility practice

under the circunstances and all applicable |aw,

including the applicable provisions of the Atomc

Energy Act of 1954, as anended, and of any licenses

i ssued thereunder to Maine Yankee.” [Enphasis added in
original.]
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This Court found that the operating licenses and their
anendnents were not “rel ated docunents” because the power
contract contained only a general reference and failed to
specifically refer to these docunents. |1d. “This general
standard of operation and mai ntenance, w thout nore, does not
i ncorporate the operating license, or anmendnents or appendi ces
thereto, into the power contracts.” |d.

In this case, petitioner argues:

The Tariff incorporated by reference applicable orders,

rul es and regul ati ons of various governnental bodies,

i ncludi ng, for exanple, the Nucl ear Regul atory

Comm ssion (“NRC’), the Environnental Protection Agency

(“EPA”), the Florida Departnent of Environnenta

Protection (“FDEP”), the FPSC and others. FPL was

requi red under the Tariff to conply with these orders,

rul es and regul ati ons.

According to M. WIlson's testinony and the citations contained
in petitioner’s proposed findings of fact, the rel evant | anguage

in the tariff states:

RULES AND REGULATI ONS

Service under this schedule is subject to orders
of governmental bodies having jurisdiction and to the
currently effective ‘General Rules and Regul ations for
Electric Service’ on file with the Florida Public
Service Comm ssion. In case of conflict between any
provision of this schedule and said ‘ General Rules and
Regul ations for Electric Service’ the provision of this
schedul e shall apply.

M. WIlson testified:

The Comm ssion had rules and regul ations itself
that concerned the quality of service, how conpanies
were to treat deposits for service for custoners, the
conpl aint procedure, things like that. And this was
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intended to incorporate, to refer to that, so that
anyone | ooking at this tariff sheet would see that
there were other conditions that apply.
Nei t her TRA section 204(a)(3) nor the conference report
articulates a standard for identifying “rel ated docunents.”

Mai ne Yankee Atom ¢ Power Co. indicated that a supply or service

contract must incorporate an itemby reference for it to

constitute a “related docunent.” In light of Helvering v. Nw

Steel Rolling MIls, 311 U S. at 49, we agree with the

interpretation of the supply or service contract rule in Miine

Yankee Atom c Power Co. because it strictly construed the ITC

transitional rule, a provision which grants a special tax
exenption. Petitioner’s position wuld expand the supply or
service contract rule beyond its proper scope because property
could be identified fromdocunents that have not been referred to
in the supply or service contract. Therefore, we find that the

| anguage in the tariff nust incorporate by reference the alleged
“rel ated docunents”.

The general |anguage of the power contract in Miine Yankee

Atomic Power Co. is analogous to the |anguage petitioner relies

upon in the tariff. The taxpayer in M ne Yankee Atom c Power

Co. asserted that the power contract incorporated “rel ated
docunents” by providing that its power plant will operate “in
accordance with good utility practice under the circunstances and

all applicable law, including the applicable provisions of the
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Atom c Energy Act of 1954, as anended, and of any |icenses issued

t hereunder to Mai ne Yankee.” Maine Yankee Atom c Power Co. V.

Conmi ssioner, T.C. Menp. 2002-176.

Both the Maine Yankee Atom ¢ Power Co. power contract and

petitioner’s tariff contain general references to the authorities
that govern service quality and standards. Each fails to refer
to any specific docunent. The general statenents referring to
service standards and regul atory orders |ack the details
necessary to identify which docunents constitute rel ated

docunents. See M ne Yankee Atonic Power Co. v. Conmi ssioner,

supra (“This general standard of operation and nai ntenance,

W t hout nore, does not incorporate the operating |license, or
amendnent s or appendices thereto, into the power contracts.”).
Because petitioner’s tariff contains only a general statenent
identifying “orders of governnental bodies having jurisdiction
and to the currently effective ‘CGeneral Rules and Regul ations for
Electric Service’ on file with the Florida Public Service

Comm ssion”, we hold that the tariff fails to incorporate by
reference the alleged “rel ated docunents”.

d. Property Readily ldentifiable Fromthe Rel ated
Docunent s

Assum ng arguendo that the tariff qualifies as a contract
and the docunents cited by petitioner qualify as “rel ated
docunents”, the property in issue nust be readily identifiable

fromthe terns of these “rel ated docunents”. TRA sec. 204(a)(3).
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The conference report states that TRA section 204(a)(3) applies
only when the specifications and anount of the property are
readily ascertainable fromthe terns of the contract and rel ated
docunents. H Conf. Rept. 99-841 (Vol. Il), supra at 11-60,
1986-3 C.B. (Vol. 4) at 60.

i Statutes and Requl atory Materials

Petitioner argues that statutes and regul atory guidelines
are “rel ated docunents” that readily identify the property it
installed pursuant to the tariff. Specifically, petitioner
contends that the following statutes and regulatory materials are
“related docunents”: (1) The U. S. Nucl ear Regul atory Comm ssi on,
O fice of Nuclear Reactor Regulation, Clarification of TM Action
Pl an Requi renents, NUREG 0737 (NUREG 0737); (2) a letter fromthe
U.S. Nuclear Regulatory Conm ssion, to all licensees of operating
reactors, applicants for operating |icenses, and hol ders of
construction permts, Supplenent 1 to NUREG 0737 (Decenber 17
1982) (Ceneric Letter 82-33); (3) the U S. Nuclear Regul atory
Comm ssion, O fice of Nuclear Regulatory Research, Regul atory
GQuide 1.97, Rev. 3 (1983) (Requlatory Guide 1.97, Rev. 3); (4) 10
C.F.R sec. 50, App. R (1992) (appendix R); (5) the Nucl ear Waste
Policy Act of 1982, Pub. L. 97-425, 96 Stat. 2201 (Nucl ear \Waste
Policy Act of 1982); (6) the Toxic Substance Control Act, Pub. L
94- 469, sec. 6(e), 15 U S. C. sec. 2605 (1976) (TSCA sec. 6(e));

and (7) the Environnental Protection Agency, Polychlorinate
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Bi phenyl s (PCBs) Manufacturing, Processing, Distribution in
Commerce and Use Prohibitions; Use in Electrical Equipnent, 47
Fed. Reg. 37,342 (Aug. 25, 1982) (codified at 40 CF. R pt. 761).

We find that these statutes and regulatory materials fail to
provi de the specifications and anmount of property for which
petitioner seeks I TCs. TRA section 204(a)(3) requires that the
terms of the supply contract and rel ated docunents readily
identify the specifications and anmount of the property. These
regul atory materials provide guidelines that are generally
appl i cabl e; however, they do not specifically refer to
petitioner’s property.

Petitioner’s reliance on regulatory guidance to readily
identify its property is simlar to that of the taxpayer in Bell

Atl. Corp. v. United States, 224 F.3d at 221, which relied on

service quality standards in its utility franchises, tariffs, and
contracts with other tel ephone conpanies to identify property for

pur poses of TRA section 204(a)(3). |In Bell Atl. Corp., the court

found that the terns of the utility franchise, tariffs, and
contracts with other tel ephone conpanies did not readily identify
the taxpayer’s property because “these alleged ‘contracts’ speak
only of service quality standards, never nentioning property of

any sort.” 1d. at 224.
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The franchises, tariffs, and contracts in Bell Atl. Corp.

failed to specifically refer to the taxpayer’s property. The
statutes and regul atory gui dance petitioner relies on also fai

to specifically identify any of FPL's property. These regul atory
materials establish quality and service standards and | ack
references or descriptions that specifically relate to
petitioner’s property. W find that the docunents |ack the
specifications and amobunts necessary to readily identify
petitioner’s property for purposes of TRA section 204(a)(3).

ii. Correspondence

In addition to the statutes and regul at ory gui dance,
petitioner asserts that nunmerous itens of correspondence are
“rel ated docunents” that readily identify the property in issue.
Particularly, petitioner relies on: (1) Letter No. L-85-385,
dated Cctober 11, 1985, fromFPL to the Ofice of Nucl ear Reactor
Regul ation; (2) a letter dated July 18, 1986, fromFPL to the
O fice of Nuclear Reactor Regulation; and (3) Letter No. L-86-296
dat ed Decenber 5, 1986, fromthe Nucl ear Regul atory Conmm ssion
(NRC) to M. C.O Wody, group vice president of FPL's nucl ear
ener gy departnent.

FPL submtted to the NRC Letter No. L-85-385, which
contai ned attachnments relating to the requirenents of appendi x R
Attachnent 1 states that FPL nmust install the follow ng equi pment

at Turkey Point Unit 4:
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. 18, 095 feet of conduit installation

. 1, 640 sei sm ¢ hangers and supports

. 100 feet cable tray

. 88, 810 feet of cable (reroute)

. 11, 410 cable term nati ons and determ nations
. 4,500 feet of raceway (conduit) protection

. 650 Supports to protect

. 75 Pull and term nal boxes to protect

. 300 Pi eces of equipnent to install (valves,

val ve actuators, switches, |ocal contro
stations, instrunents, etc.)

Attachnment 2 contains a raceway-by-raceway |ist of the additional
wor k needed at Turkey Point Units 3 and 4. Unlike attachnent 1,
attachnment 2 does not contain the sanme specific item zed and
quantified descriptions of the raceway property. W find that
Letter No. L-85-385 readily identifies FPL's raceway protection
property at Turkey Point Unit 4 because attachment 1 |ists the
conponents of the raceway protection systemthat FPL needed to
install.? However, we find that this letter fails to readily
identify the specifications and anount of the Turkey Point Unit 3

raceway protection property.

102 \WW& address this issue to conplete our analysis of the
supply or service contract transitional rule. However, the
property does not qualify for an | TC because we have hel d that
the tariff is not a supply or service contract for purposes of
TRA sec. 204(a)(3), and we have held that the tariff does not
i ncorporate the “rel ated docunents”.
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Two of the itens of correspondence that petitioner cites as
“rel ated docunents” are dated after Decenber 31, 1985. FPL's
letter to the NRCis dated July 18, 1986, and the NRC s letter to
FPL’ s nucl ear energy departnent is dated Decenber 5, 1986. To
qualify as transition property under the supply or service
contract rule, the specifications and anount of property nust be
readily identifiable by Decenber 31, 1985. Sec. 49(e)(1); TRA
sec. 204(a)(3). Even had these docunents readily identified the
specifications and the anmount of reactor vessel probes, we find
that the property was not “readily identifiable” as of Decenber
31, 1985.

iii. Permts and Requl atory Orders

Petitioner also contends that several permts and regul atory
orders readily identify its property: (1) The Final Hazardous
Waste Tenporary Operating Permt (TOP) for the Martin plant,
ef fecti ve Novenber 30, 1982; (2) the TOP for the Port Evergl ades
pl ant, effective Novenber 30, 1982; (3) Confirmatory O der EA-84-
55, dated July 11, 1984; and (4) an NRC Order Confirm ng Licensee
Commi tments on Energency Response Capability, dated February 23,
1984 (order confirmng |licensee commtnents).

We disagree with petitioner. As an illustration, we | ook at
the TOP for the Port Everglades plant. Petitioner argues that

specific conditions 12 and 17 identified the equi pnment that FPL
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pl anned to install for its wastewater neutralization treatnent
system Specific condition 12 provides:

The permttee shall inspect and/or certify the surface
i mpoundnent, dikes, liners and other associated
structural and nonitoring equipnment as required by §
264.226 and in accordance with the approved schedul e
submtted to satisfy Specific Condition 16c.

Specific condition 17 provides:

a. Wthin 30 days issuance of this permt, the
permttee shall submt to the departnent for
approval a schedule for closure of the existing
surface i npoundnent(s) with a binding conmttnent
[sic] to construct and have operational an
el ementary neutralization unit or total enclosed
treatnment facility. This binding comm ttnent
[sic] shall include the authorization to commt
funds by FP&L for the engi neering, design, and
construction of said units. The elenentary
neutralization unit or total enclosed system shal
be constructed and operational within ninety (90)
weeks fromissuance of this permt. Said
el ementary neutralization unit or totally encl osed
system nmust neet the definition specified in 40
CFR Part 260.10 and be approved by the departnent
prior to construction. |If FP& is unable to
provi de the binding conmttnent [sic] for
construction of said units: then

b. Wthin 210 days fromthe i ssuance of the permt,
the permttee shall submt a groundwater
monitoring plan to conply with the applicable
provi sions of 40 CFR Part 264 Subpart F for

departnent approval. Specific elenents of this
pl an shall include the information required on DER
Form 17-1.207(3) Part Xl I1l, specifically itens A2,

A3, A5, and A6. This information shall be
certified by an engineer registered in the State
of Fl orida.

Wthin 30 days from approval of the groundwater
plan, the permttee shall install the necessary
monitoring wells included as part of itemA 6.b of
t he approved nonitoring systemrequired in 40 CFR
Part 264.98. Wthin 15 days after conpletion of
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the installation, certification of the well
construction by the engineer of record, shall be
submtted to the departnent for approval.

Wthin 15 days of departnent approval of the well
construction and certification, the permttee
shal | comrence sanpling of the groundwater
monitoring wells by procedures approved based on
information submtted in A 6.d of the groundwater
nmonitoring plan. Sanpling and anal ysis shall be
conducted for the paraneters approved in Section
A . 6.a of the referenced plan and results of these
anal yses shall be submtted to the departnent

wi thin 30 days of the sanpling.

Sanpling and anal yses of the wells shall be
subsequent |y conducted every 90 days fromthe date
of the initial sanpling wth analytical results
submtted to the departnent within 30 days after
each sanpling.

We do not think that the TOP for the Port Evergl ades pl ant

readily identifies petitioner’s wastewater neutralization system

Al t hough the TOP provides a specific tinetable for conpleting
the treatnment system it |acks specific details describing the
property required for the treatnment system The TOP provides
cross-references to other docunents that may contain the
specifications for the treatnent system however, the permt
itself does not attach any of the cross-referenced docunents.
Wt hout providing the specifications and amount of property at
issue, the TOP fails to readily identify the wastewater
neutralization system As the relevant |anguage in the TOP for
the Martin plant is virtually identical to the TOP for the Port
Evergl ades plant, we find that this docunent also fails to

identify FPL's property.
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We conclude that the regulatory orders petitioner cites al so
fail to identify the specifications and anount of property for
whi ch petitioner clainms ITCs. An attachnent to the Confirmatory
Order EA-84-55 states that FPL will “Devel op detail ed sinul ator
specifications”. W do not think that this docunent contains the
necessary details regarding the sinulator and training building
property when it directs FPL to devel op such specifications.

Simlarly, the order confirmng |licensee commtnents
i ncludes an attachnent that outlines FPL’s commtnent to
Regul atory Guide 1.97. For exanple, FPL's commtnment entitled

“Regul atory Guide 1.97 - Application to Enmergency Response

Facilities” states that FPL will: “lInplenment (installation or
upgrade) requirenents”. This order and its attachnment provide a
general list of requirenents that FPL nust conply with but |acks

details and specifics relating to FPL’s area radi ati on nonitoring
syst em

Because these permts and orders fail to provide the
specifications for the property that FPL planned to install, we
find that these docunents do not readily identify the property
for which petitioner clainms |TGCs.

iv. Menor anda, Studies, and O her Docunents

Petitioner also argues that nmenoranda, studies, and ot her
docunents are “rel ated docunents” that readily identify the

property for which it seeks an ITC. Particularly, petitioner
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cites: (1) The licensee event report, dated July 29, 1985; (2)
the substantial safety hazards eval uation, issued July 1985; (3)
action item No. 19850484, dated April 30, 1985; (4) spent fuel
di spositi on managenent action plan, dated February 4, 1986; (5)
ener gy managenent plan for the ‘80s (energy nmanagenent plan),
dat ed Novenber 1, 1980; (6) the bidirectional comrunication
system (BCS) requirenents studies, Vols. | and Il, dated January
1983; and (7) FPL’'s request for engineering assistance, dated
Novenber 5, 1985. Wth the exception of the request for
engi neering assistance, we disagree with petitioner and find that
t hese docunents fail to readily identify the specifications and
anount of property for which petitioner clains |TCs.

For exanple, M. Bible testified that the second corrective
action listed in the |licensee event report described the
specifications and amount of the MSIV air accunul ati on system
property for which petitioner clains an ITC. Specifically, the
second corrective action provides that “The design of the MSIVs
w Il be upgraded to assure that each MBIV will neet the Final
Safety Analysis Report closure criteria w thout steamfl ow
assi stance.”

In addition to the |icensee event report, petitioner relies
on the substantial safety hazards evaluation to readily identify
the MBIV air accunul ati on system The eval uation states:

It is recoomended that design nodifications be
i npl enented on an expedited basis that wll assure MSIV
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closure in 5 seconds w thout steam fl ow assi stance.

(Note: This design activity would al so resolve the | Sl

deficiency identified in Inspection Report 85-05 in

that fail safe testing can be acconplished.)

W find that the |icensee event report and the substanti al
safety hazards evaluation do not satisfy the readily identifiable
requi renment of TRA section 204(a)(3). Both the |Iicensee event
report and the substantial safety hazards eval uati on provide
vague summari es of the proposed upgrades; these descriptions of
the property fail to indicate the type of material used, the
speci fic conponents that it planned to upgrade, and the anmount of
property needed to upgrade the MSIV system

Simlarly, we believe that the other nenoranda, studies, and
docunents that petitioner relies upon to readily identify its
property lack specific details, as required by TRA section
204(a)(3) and the conference report. Action item No. 19850484 is
a two- page docunent that contains no information relating to the
specifications or anmount for the surveillance system property.

Al t hough TRA section 204(a)(3) requires that transition property
be readily identifiable as of Decenber 31, 1985, the spent fuel

di sposi tion managenent action plan was not created until February
4, 1986. Wiile the energy managenent plan establishes specific
goal s for reducing the energy |oad, the docunent does not provide
any specifications relating to the LMS property or identify how
FPL will acconplish the goal of reducing the energy |load. The

BCS requirenents studies generally describe the property, the
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esti mated nunber of custoners the systemw || serve, and the
basic outline of the three phases of the LMS plan; however, these
docunents do not detail the property needed for the LMS, nor do
t hey provide the anobunt of property needed for the system

Wth respect to the request for engineering assistance,
petitioner argues that this docunent “defined ‘the scope of the
work that they wanted engineering to perform’” Specifically,
the request for engineering assistance states:

Desired Project Considerations:
A Provide PC/ Mto:

1. Repl ace 1 CWthernmoneters Tl 1415 thru Tl 1420
inclusive in existing thermowells with ‘K
type thernocoupl es.

2. Repl ace CCWthernmoneters TI 633 A, B, & C and
TI 663 A, B, & Cin existing thermowells with
‘K type thernocoupl es.

3. Install permanent wiring fromthernocouples
installed in #1 & 2 to rotary sel ector
sSwi t ch.

4. Pl ease provi de connections to read the output

of the selector switch (Item#3) via: (a)
pl ug, (b) two foot extension cord with ‘K
plug end, and (c) term nal posts.

5. Locate Itenms 3 & 4 in weather proof box with
door and | ocate box on east wall of CCW heat
exchanger roomnear the ICWflow neters, so
that both tenperature and fl ow can be read at
one | ocation

6. Provi de and | ocate portable readout simlar
to those listed in B.2 beloww thin the
weat her proof box. [103]

B. Consi der ati ons:

103 Desired project consideration A 6. is a handwitten
entry, whereas all of the other desired project considerations
are typewitten
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1. Tenperatures to be neasured will be in 80-
120°F vicinity and thernocoupl es shoul d be
selected to give maxi num accuracy/linearity
in this area

2. Readout will be via portable instrunents
al ready on hand, such as Bail ey Mdels TZFHR
TZF4, WAHL Model LXD T/ C Al nor Di gi con Mdel
6840 or Leeds & Northrup MIIlivolt
Pot enti onet er.

W find that the request for engineering assistance provides
a detailed description of the heat exchange system for which
petitioner seeks an I TC. The request for engi neering assistance
identifies conponents of the systemby nane. As the court stated

in United States v. Commpbnweal th Enerqy Sys., 235 F.3d at 16:

“the requirenent that the specifications and anount of the

property be readily ascertainable indicates that the inquiry need
be specific, although not exact.” Because these descriptions
specifically identify the property at issue, the “readily
identifiable” requirenment of TRA section 204(a)(3) has been
satisfied by the request for engineering assistance for the heat
exchange system

The |icensee event report, the substantial safety hazards
eval uation, action item No. 19850484, the spent fuel disposition
managenent action plan, the energy managenent plan, and the BCS
requirenents studies fail to readily identify the specifications
and anount of property for which petitioner clains |TCs.

V. Contracts

Petitioner argues that several contracts readily identify
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the property for which it clains ITCs. ! Particularly,
petitioner cites: (1) The nuclear fuel fabrication and rel ated
services contract between Westinghouse and FPL (\Westi nghouse
contract), entered into as of Novenber 5, 1979, and anended in
February 1990 and June 1992; (2) the nuclear fuel fabrication and
rel ated services contract between FPL and Exxon Nucl ear Co.
(Exxon contract), dated January 30, 1982; (3) the A B. Chance LM
Contract (A B. Chance contract); and (4) the LMS specifications,
dat ed Novenber 1983.

Petitioner contends that article 5.1 of the Wstinghouse
contract provides the quantity of enriched urani um necessary for
the fuel assenblies. Article 5.1 states that FPL shall

a. Supply one hundred percent * * * together with an

Excess of eight tenths of one percent * * * of the
enriched urani um hexafl uoride required to neet the
final design uraniumloading for each Region to be
fabricated in the quantity, and enrichment and at
the times specified by Westinghouse consi st ent
with Article 31, SCHEDULES. The enriched urani um
hexaf |l uori de shall be of the quality supplied by
DCE as of February 1, 1979.

Petitioner asserts that the anmount of nucl ear fuel
assenblies that it acquired was “determ nable froni the
fabrication contracts and the 18-nmonth refueling cycle for the

nucl ear reactors. Article 5.1 of the Wstinghouse contract

identified the percentage of the enriched uranium hexafl uoride

104 Petitioner does not argue that these contracts are
t hensel ves supply or service contracts.
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(UF6) that FPL needed to provide; however, because it did not
state the nunber of nuclear fuel assenblies that FPL planned to
construct, the percentage of UF6 | acks specificity. The “readily
identifiable” requirenment demands a nore explicit statenent of
t he amount of property required for the nuclear fuel assenblies
than contained in this contract. The nuclear fuel assenblies are
“too attenuated” to be readily identifiable wth the Westinghouse
contract termthat identifies the percentage of UF6 that

petitioner nmust supply. See Bell Atl. Corp. v. United States,

224 F.3d at 224.

Petitioner argues that the Exxon contract readily identifies
the fuel assenblies specifications. Specifically, petitioner
relies on article 7.1, which states:

FPL shall make SNM [ speci al nuclear material] avail able
to Seller f.o.b. carrier at either an Enrichnent
Facility or the Fabrication Facility pursuant to
Article 7.3 and natural uranium available to Seller
f.o.b. carrier at a converter’'s facility, consistent
with the provisions of Article 5.6.1 hereof. Such SNM
and natural wuraniumshall be equal to one hundred
percent * * * of the |oading requirenents of the final
design as agreed by the Parties together with the
Excess for each Region to be fabricated hereunder. The
SNM shall be in the form of uranium hexafl uoride unless
otherwi se agreed to by the Parties. FPL will be
responsi bl e for w thdrawal and packagi ng charges. FPL
shal | make such SNM and natural uraniumavailable to
Seller on a schedule consistent with the provisions of
Appendi x C.  Shoul d agreenent not be reached on the
quantity and/or enrichnent of the SNM or on the fina
design, the provisions of Article 15.7 shall apply.

At trial, M. Villard also testified that appendix A Reference

Fuel Assenbly Design St. Lucie Nuclear Unit #1, to the Exxon
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contract identified the specifications and anount of nucl ear fuel
contracts. Appendi x A contains diagrans and desi gn paraneters.

We conclude that the specifications for the nuclear fuel
assenbl i es contained in appendix A to the Exxon contract satisfy
the “readily identifiable” requirenent. The appendi x contains
t he nunmber of fuel assenblies in the core, diagrans depicting a
fuel assenbly and fuel rod array, the nunber of fuel rods per
assenbly, the distance between assenblies, etc. M. Villard
testified that “All fuel fabrication contracts have detail ed
specifications on not only the quantity, but also on the
material, the size, manufacturing tol erances that needs to be
supplied under that fuel fabrication contract.” TRA section
204(a)(3) and the conference report state that “rel ated
docunent s” nust be specific, although not exact; on the basis of
M. Villard’ s testinmony and the contents of appendix A we find
that the spent fuel assenbly property relating to the Exxon
contract is readily identifiable.

Petitioner also asserts that the A B. Chance contract
readily identifies the specifications and anount of the LM
property. The “Base Bid Schedul e,” dated Septenber 9, 1985, an
attachnment to the A B. Chance contract, lists the follow ng
conponents of the LMS: (1) Master station and USW hardware, (2)
master station and USWsoftware, (3) field equipnment (excluding

transponders), (4) engineering and services, (5) interimmaster
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station (IM5), (6) spare parts, (7) the LM5S naster
communi cation/data |ink equipment, (8 MM equipnment, (9) field
equi pnent, (10) installation/test equipnent for phase |
transponders, (11) installation of watthour neter input devices,
(12) residential |load control transponders, (13) residential
nmet er transponders, (14) commercial industrial neter
transponders, (15) | oad survey transponder, and (16) distribution
automation transponders. The schedule also item zes many
subconponents of the LMS conponents.

The A.B. Chance contract contains cross-references to the
LMS specifications docunent. FPL created the LMS specifications,
whi ch contains nore than 600 pages. Petitioner specifically
cites appendi x D, Tentative Delivery Schedul e, and appendi x E,
Initial Phase |nplenentation. Appendix D sumrarizes the nunber
of netering transponders that FPL planned to install in each year
from 1985 to 1992 and identifies the transponder voltage, the
nunber of residential neter transponders nondenand, commerci al
nmet er transponders demand, and commerci al neter transponders
nondemand.

W find that the description of the LMS property is
sufficiently detailed so that it is “readily identifiable” with
the ternms of the A B. Chance contract and the LMS specifications.
The bid schedule in the A B. Chance contract outlines the

conponent parts for the LM5. Appendix D identifies the nunber of
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transponders, the voltage of the transponders, the type of
property that the transponders served, and the year that FPL
pl anned to install the transponders. VWiile the terns of the
rel ated docunents are not required to identify the exact property
in issue, the ternms nust contain specific details. See United

States v. Commonwealth Energy Sys., 235 F.3d at 16. Petitioner’s

“rel ated docunents” item ze many conponents and subconponents of
the LMS property and indicate the nunber of transponders needed
for the system

Al t hough the Westinghouse contract fails to readily identify
t he nucl ear fuel assenblies, appendix A of the Exxon contract
contains specific details that identify the assenblies at St.
Lucie Unit 1. Also, the LMS property is readily identifiable
fromthe terns of the A B. Chance contract and the LMS
specifications. Therefore, the Exxon contract and the A B.
Chance contract and the LMS specifications readily identify the
St. Lucie Unit 1 nuclear fuel assenblies and the LMS property,
respectively. 19

Because the tariff is not a contract for purposes of TRA

section 204(a)(3), the tariff does not readily identify any

105 \W& address this issue to conplete our analysis of the
supply or service contract transitional rule. However, the
property does not qualify for an | TC because we have hel d that
the tariff is not a supply or service contract for purposes of
TRA section 204(a)(3), and we have held that the tariff does not
i ncorporate the “rel ated docunents”.
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property in issue, no related docunments were incorporated by a
supply or service contract, and the property generally was not
readily identifiable fromthe rel ated docunents, we hold that the
fuel assenblies, the nuclear plant property (the MSIV air
accumnul ati on system surveillance systemfor the heat exchangers,
reactor vessel probes, raceway protection, spent fuel equipnent,
and the area radiation nonitoring system equi pnent), the
environment al property (wastewater neutralization treatnent
system and repl acenent of PCB transforners), the sinulator and
training buildings, and the LM5S do not qualify as transition
property under TRA section 204(a)(3).

e. Class Life of Nuclear Fuel Assenblies Pursuant to
TRA Section 203(b)(2)

Finally, with respect to the ITC clainmed for nuclear fue
assenblies placed in service in 1988, 1989, and 1990, we concl ude
that petitioner is not entitled to those credits even if the fuel
assenblies would otherw se qualify as transition property under
TRA section 204(a)(3).

Congress inposed restrictions on the availability of the ITC
for transition property. One of these restrictions is contained

in TRA section 203(b)(2), which provides:
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(b) General Transitional Rule.--

* * * * * * *

(2) Requirement that certain property be placed in
service before certain date.--

(A) I'n General.--Paragraph (1) and section
204(a) * * * [which includes the supply and service
contracts exception] shall not apply to any property
unl ess such property has a class life of 7 years and is
pl aced in service before the applicable date determ ned
under the follow ng table:

In the case of property with a class life of: The
applicable date is:

At least 7 but less than 20 years January 1, 1989
20 years or nore January 1, 1991
* * * * * * *

(C) dass Lives.--

* * * * * * *

(1i) property described in section 204(a)

shal|l be treated as having a class life of 20

years. * * *
At first blush, there appears to be an inconsistency between the
requi renent in subsection (b)(2)(A), which requires that TRA
section 204(a) property have a class |ife of at |least 7 years,
and subsection (b)(2)(QO (ii), which provides that TRA section
204(a) property shall be treated as having a class life of 20
years.

The parties agree that the nuclear fuel assenblies have a

class life of 5 years under Rev. Rul. 87-56, 1987-2 C.B. 674, and

that petitioner treated these assenblies as having a class life
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of 5 years for purposes of conputing depreciation all owances.
Respondent argues that TRA section 203(b)(2)(A) precludes any
credits for 1988, 1989, or 1990 because the class life of the
nucl ear fuel assenblies is less than 7 years. Respondent argues
that TRA section 203(b)(2)(A mandates that TRA section 204(a)
property nust have a class |life of at least 7 years before TRA
section 203(b)(2)(C(ii) is applied to that property. Petitioner
argues that TRA section 203(b)(2) (O (ii) contains a special
provision that transforns the class |life of the fuel assenblies
to 20 years, thus negating the requirenent in TRA section
203(b)(2) (A) that TRA section 204(a) property must have a cl ass
life of at least 7 years. 1%

This sanme issue of statutory construction with respect to
TRA section 203(b)(2) was addressed by the Court of Appeals for

the Nnth Crcuit in Airborne Freight Corp. v. United States, 153

F.3d 967, 971-972 (9th Cr. 1998), revg. on this issue 78 AFTR 2d
6272, 96-2 USTC par. 50,552. The Court of Appeal s expl ai ned:

This section is not a nodel of clarity, but we
read the opening restriction of subsection (A,
standi ng alone, as requiring that the world
headquarters exception [which is another exception
contained in TRA section 204(a)] not be available to
property with a class life of less than 7 years. The
plain words dictate that reading. The difficulty
arises fromsubsection (C(ii), which assigns to
property described in 8§ 204(a) a class life of 20

106 Before the trial, respondent noved for partial sunmary
judgnent on this issue. W reserved ruling on this notion and
decide the issue as part of this opinion.



- 127 -

years. The district court read subsection (C(ii) as
establishing a 20-year class life for all § 204(a)
property, thus entirely negating the 7-year-m ni num
requi renment of subsection (A) of 8§ 203(b)(2). W
conclude that a nore appropriate readi ng of subsection
(O(ii) is to consider it as "treating" 8 204(a)
property (which nust have a class life of 7 years or
nore) as having a 20-year life for the purpose of the
applicable date by which it nust be placed in
service-January 1, 1991. W recognize that this
interpretation nmay negate the provision of subsection
(A) with regard to such property with a life of at

| east 7 but less than 20 years. The district court's
interpretation does even nore violence to subsection
(A), however, because it negates not only the sane
provision, but virtually all of subsection (A).

Qur interpretation of 8 203 is nmade nore
conpelling by the fact that 8 203 does not stand al one.
It is supplemented by 8 49(e)(1)(C), which provides in
pertinent part:

(O [I]n the case of transition property with a
class life of |ess than 7 years-

(1) section 203(b)(2) of this Act shall apply, and
(1i) in the case of property with a class life-

(I') of less than 5 years, the applicable
date shall be July 1, 1986, and

(I') at least 5 years, but less than 7
years, the applicable date shall be January
1, 1987. * * *

26 U.S.C. 8 49(e)(1)(C. Here again, the draftsmanship
| eaves nmuch to be desired, but the nost reasonable
readi ng of this subsection is that it renders
additional property eligible for the investnent credit,
and for practical purposes adds it to the table of
class lives and service dates contained in 8§
203(b)(2).°® See H R Conf. Rep. No. 99-841, 99th
Cong.2d Sess., at I1-54. If the district court's
readi ng of subsection 203(b)(2)(C) were accepted,
however, it would give all 8§ 204(a) property a life of
20 years and entirely negate the above provisions of §
49(e)(1) (0O .°% We adhere to our conclusion, therefore,



- 128 -

that the only effect of subsection (O (ii) of 8§
203(b)(2) is to nake applicable to eligible property
wth a class life of nore than 7 years the required
service date applicable to property with a class life
of 20 years or nore--January 1, 1991

SAirborne's eligibility for credits under § 49(e)
is not in issue, because this appeal concerns only
property placed in service in 1989 and 1990, well after
the dates required by 8 49(e) for property having a
class life of less than 7 years.

6 Airborne contends that § 49(e)(1)(C would stil
have a function because it could apply to the different
type of transition property described in § 203(b)(1).
But 8 203(b)(1), like & 204(a), is rendered
i napplicable by 8 203(b)(2)(A) to property with a class
life of less than 7 years. There is no reason why 8§
49(e)(1)(C should be effective in one context but not
i n anot her, when both are governed by the sane cl ause
of 8 203(b)(2)(A).

See also United States v. Kjellstrom 916 F. Supp. 902 (WD. Ws.

1996) .

We apply the analysis of the Court of Appeals, and hold that
TRA section 203(b)(2)(A) precludes any I TC for the nucl ear fuel
assenblies that petitioner placed in service in 1988, 1989, and
1990. 107

2. Are the Sout hern Conpany Contracts TRA
Section 204(a)(3) Supply or Service Contracts?

Petitioner seeks I TCs for equipnent related to the Southern
conpany contracts. Petitioner contends that the Southern conpany

contracts constitute TRA section 204(a)(3) supply contracts and

107 petitioner cannot claiman I TC for 1988, 1989, and 1990
under sec. 49(e)(1)(C. Transitional relief pursuant to sec.
49(e)(1)(C) applies only to property placed in service before
Jan. 1, 1987.
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that the property purchased and installed thereunder was readily
identifiable with and necessary to those contracts. The
equi pnent was placed in service during the 1988, 1989, and 1990
taxable years with tax bases of $39, 605,571, $2, 648, 789, and
$1, 169, 866, respectively. Respondent argues that the Southern
conpany contracts are not TRA section 204(a)(3) contracts because
FPL was not supplying anything under those agreenents. | ndeed,
respondent argues that FPL contracted for the purchase of
electricity and FPL’s counterparties were obligated to supply
electricity. For support of his interpretation, respondent cites
t he House Ways and Means Committee report, which expl ains:

An exanple of a case to which * * * [the supply or

service contract rule] would apply is that of a

t axpayer who entered into a witten binding power sales

contract before Septenber 26, 1985, and is required to

construct (or have constructed) two facilities that

W || produce the power necessary to fulfill a

contractual obligation. * * *
H Conf. Rept. 99-426, at 165 (1985), 1986-3 C.B. (Vol. 2) 1,
165. Furthernore, respondent contends that the property and
equi pnment purchased and installed by FPL was not readily
identifiable in the Southern conpany contracts.

We di sagree wth respondent’s interpretation that only the

“supplier” under a supply contract is entitled to transition

relief. TRA section 204(a)(3) provides:
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The anendnments made * * * [to repeal the ITC] shall not

apply to any property which is readily identifiable

Wi th and necessary to carry out a witten supply * * *

contract * * * which was binding on * * * [Decenber 31,

1985] .
We believe that respondent’s interpretation is too restrictive.
| f Congress had wanted to except only the supplier under a supply
contract, it would have specifically so stated. The | anguage
excepts any property that is readily identifiable with and
necessary to carry out a witten supply contract. Surely,
equi pnment purchased and installed by the party receiving goods
and services under a supply contract constitutes “any” property
that is necessary to carry out that contract. Respondent’s
interpretation is inconsistent with the plain nmeaning of TRA
section 204(a)(3) because, under the Southern conpany contracts,
FPL arguably needed to purchase and install certain equipnent to
accept the electricity supplied by the Southern conpanies. W
hol d that the Southern conpany contracts constitute supply
contracts for purposes of petitioner’s potential entitlenment to
the benefits of TRA section 204(a)(3). Accordingly, we nmust then
deci de whet her petitioner’s property is readily identifiable with
and necessary to carry out the Southern conmpany contracts.

The anendnment to the power agreenent entered into on
February 18, 1982, increased the anmount of power that the

Sout hern conpani es woul d supply FPL. That agreenent specified

t he nunber of megawatts that the Southern conpani es woul d nmake
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available to FPL until My 31, 1995. The agreenent contenpl at ed
that FPL woul d provide the necessary facilities and equi pnment to
receive this power. The agreenent states, in pertinent part:

4.1 Points of Delivery: Southern Conpani es shal
deliver the power and energy purchased by FPL hereunder
to the Points of Delivery specified in Article 111 of
t he FPL- Sout hern Conpani es | nterchange Contract dated
Cct ober 18, 1979 and anended by Agreenent dated
February 19, 1981 and the points of delivery to be
establ i shed pursuant to Section 4.2 bel ow.

* * * * * * *

4.3 Construction of FPL’s Internal Transm Ssion:
It is recognized that FPL nust construct certain
internal transmssion lines to allowit to increase
purchases of unit power capacity during the contract
period begi nning January 1, 1985 * * *  Those
facilities are (i) a 500 kV transm ssion line fromits
Duval Substation to its Rice Substation continuing to
its Poinsett Substation, (ii) a separate 500 kV
transm ssion line fromits Duval Substation to its
Poi nsett Substation, and (iii) a 500 kV transm ssion
line fromits Poinsett Substation to its Martin
Substation. * * *

FPL conpl eted each of the transm ssion |ines by January 1, 1985,
as required by the anended power agreenent.

Many of the docunments that FPL offered as evidence to show
that it spent funds on facilities and equi pnment reference the
Sout hern conpany contracts. For exanple, Bl Nos. 272, 273, and
274 and ER Nos. 1248, 1249, 1776, 1778, 2383, and 1224 all state
in pertinent part: “Additional bulk power transfer capacity
* * * is also needed to reliably transfer contracted firm power
purchases fromthe Southern Conpany”. Simlarly, ER Nos. 3216,

3623, and 3219 all state: *“According to the existing contracts
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net firminterchange power available to the FPL system during
the 1988-1992 * * * which includes a 2000 MV firm i nterchange
from Southern.” Sonme docunents do not reference the Southern
conpany contracts at all; i.e., Bl Nos. 304 and ER Nos. 1984,
1479, and 3276. O her docunents appear to relate to the Southern
conpany contracts; for exanple, ER No. 5334, which concerns the
installation of one 500-kV bus tie breaker at the Poinsett
substation, states: “Wth the present configuration * * * a
mai nt enance outage of one of the m d-breakers greatly reduces
FPL's inport capability.” Also, Bl No. 129 and ER Nos. 9326,
9327, 9329, 9334, 9337 state: “Wiile inporting |arge amounts of
power”. (Enphasis added.)

Respondent cites United States v. Conmmonwealth Energy Sys.,

235 F.3d 11 (1st Gr. 2000), for the proposition that FPL' s
property at issue was not readily identifiable with the Southern
conpany contracts, and as such, should not receive transition
relief. The court explained that the legislative history

i ndi cated that the specifications and anount of the property nust
be readily ascertainable fromthe source docunents, which are the
contract and rel ated docunents. |1d. at 16. Because the statute
requires that the specifications and anmounts of property be
ascertainable, this exam nation nust be specific, but not exact.
Id. In that case the taxpayer sought an I TC for replacenent

property. 1d. at 13. The court found that the taxpayer could
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not identify the future replacenent property, nor specifications
and anount of replacenent property fromthe pertinent docunents.
Id. at 16. In holding against the taxpayer, the court stated
that its decision was consistent with the reasoning of other
courts that have interpreted the sanme provision. See Bell Atl.

Corp. v. United States, 224 F.3d at 225; S. Multi-Mdia Comntns. ,

Inc. v. Comm ssioner, 113 T.C. at 419; United States v. Zeiqler

Coal Holding Co., 934 F. Supp. at 294-295. Cenerally, those

cases held that the contract nust contain nore than a casual |ink
to the property purchased to qualify for transition relief. Bel

Atl. Corp. v. United States, supra; S. Multi-Mdia Commtns., |Inc.

V. Conm ssioner, supra at 421-422; see also United States v.

Zeigler Coal Holding Co., supra at 295.

We believe that only the equipnment that is readily
identifiable fromthe | anguage of the anmendnent to the Southern
conpany contracts should qualify for transition relief. See
supra p. 131 (quoting anendnent to power sal es agreenent, par.
4.3). Paragraph 4.3 of the anendnment specifically identifies the
foll ow ng property:

(i) a 500 kV transm ssion line fromits Duva

Substation to its Rice Substation continuing to its

Poi nsett Substation, (ii) a separate 500 kV

transm ssion line fromits Duval Substation to its

Poi nsett Substation, and (iii) a 500 kV transm ssion

line fromits Poinsett Substation to its Martin
Substation. * * *
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Petitioner seeks an ITC for property that it placed in service
after placing the specifically identified property in service by
January 1, 1985. The property for which petitioner seeks an I TC
is not readily identifiable fromthe | anguage in the anmendnent to
t he Sout hern conpany contracts. W do not believe that the
transitional rules contenplated providing relief fromthe ITC
repeal when taxpayers upgrade their electrical systens, even if
the upgrades inproved reliability. |If we were to accept
petitioner’s position, any equi pnment that could sonehow be traced
back to the purchase of power under the Southern conpany
contracts would be entitled to transition relief. The link
bet ween the Sout hern conpany contracts and the property in issue
is too attenuated to be the type contenpl ated by Congress in
providing transition relief.

3. Are the DRI Docunments TRA Section 204(a)(3)
Supply Contracts?

Devel opers of large projects applied to regional devel opnent
boards for perm ssion to develop properties, and those regional
devel opnent boards required verification fromFPL that the
el ectrical needs of the devel opnent woul d be sati sfied.
Petitioner argues that the exchange of letters with respect to
the DRI projects constituted TRA section 204(a)(3) supply
contracts. Petitioner seeks | TCs for equipnent related to the

DRI projects. This equipnment was placed in service during 1988,
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1989, and 1990 taxable years with tax bases of $1, 464, 901,
$3, 609, 855, and $4, 832, 205, respectively.

We do not think the exchange of these letters contained
sufficient specificity to constitute binding contracts. Rather,
they appear to nerely state FPL's belief that it would be able to
supply service in anticipated but unspecified anounts.

Assum ng arguendo that the exchange of docunents concerni ng
the DRI projects constitutes a TRA section 204(a)(3) contract, we
do not think that any of the property for which petitioner clains
| TCs is “readily identifiable” in those docunents. The evidence
shows that, at the tinme of the supposed contract, FPL had only a
general idea of how nmuch or what equipnent it would need to neet
t he devel oper’ s expected requirenents. For exanple, the record
contains a letter fromFPL concerning a proposed DRI that states:

[ FPL] antici pates no problemin providing electric

service to this project both during and after

devel opnent .

In one of the responses, FPL expl ai ned:
Electric service will be made avail able to the

above devel opnent * * *.  The required installation of

ei ther overhead or underground electric facilities wll

be coordi nated between the devel oper and * * * [FPL].

Upon presentation of required plats and | oad dat a,

the engineering required for the installation of
electric service will be initiated by * * * [FPL].

* * %

FPL had only a generalized idea of the DRI project demands for

power, and thus, only a general idea of the equipnent that would
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be needed to supply the power. As M. Hernandez, an FPL
oper ati ons support supervisor, was asked and answer ed:

Q At the tine FPL issues the response letter,
is it possible to know exactly how much cabl e
and trench wll be required?

A No, it wouldn’'t because the devel oper hasn’t
finalized his plans; and, therefore, we don’t
know t he exact routes of these cables.

The specifications and/ or anmount of property were not

readily ascertainable fromthe DRI docunents. See H Conf. Rept.

99-841 (Vol. 11), supra at 11-60, 1986-3 C.B. (Vol. 4) at 60; cf.

Newhouse Broad. Corp. v. Commi ssioner, T.C Meno. 2000-270

(“Rather, we find that the description contained in the pre-1986
docunents of the equipnent to be utilized * * * is sufficiently

detailed for us to determ ne whether any particul ar property is

‘specifically described in such docunents.”). Accordingly, we

hol d that the property/equi pnent purchased and installed by FPL

with respect to the DRI projects fails to qualify for transition
relief.

C. TRA Section 203(b)(1)(A)--The “Binding Contract” Rule

TRA section 203(b)(1)(A), known as the “binding contract”
rule, in conjunction with section 49(e), grants transition relief
to “any property which is constructed, reconstructed, or acquired
by the taxpayer pursuant to a witten contract which was bi ndi ng
on” Decenber 31, 1985. Petitioner argues that the foll ow ng

itens qualify for transition relief on the basis of the binding
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contract rule: (1) A nuclear fuel transfer system pursuant to a

contract wwth Stearns Catalytic Corp. (Stearns Catalytic); (2)
transm ssi on equi pnment constructed pursuant to the interchange
contract with the Southern conpanies; (3) the LMS equi pnent
acqui red under the A B. Chance contract; and (4) equi pnent
purchased for the SIRPP pursuant to the JEA contract.

There are few cases that have interpreted the binding
contract rule. However, the conference report sheds |ight on
Congress’s intent in granting transition relief to taxpayers:

The conference agreenent does not apply to
property that is constructed, reconstructed, or
acquired by a taxpayer pursuant to a witten contract
that was binding as of * * * (Decenber 31, 1985, for
investnment tax credits), and at all tines thereafter.

* * %

The general binding contract rule applies only to
contracts in which the construction, reconstruction,
erection, or acquisition of property is itself the
subject matter of the contract.

A contract is binding only if it is enforceable
under State | aw agai nst the taxpayer, and does not
limt damages to a specified anmount (e.g., by use of a
I i qui dat ed damages provisions). A contractual
provision that limts damages to an anmount equal to at
| east five percent of the total contract price is not
treated as |imting damages.

* * * * * * *
A binding contract to acquire a conponent part of
a larger property will not be treated as a bindi ng

contract to acquire the larger property under the
general rule for binding contracts. * * *

* * * * * * *
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The conferees wish to clarify the general binding
contract rule with respect to investnent credit * * *.
Design changes to a binding contract to construct a
project that are made for reasons of technical or
econom c efficiencies of operation and that cause an
insignificant increase in the original price will not
constitute substantial nodifications of the contract so
as to affect the status of the project under the
bi ndi ng contract rule. * * *

The conferees also wish to clarify that the
general binding contract rule does not apply to supply
agreenents with manufacturers, where such contracts
fail to specify the anount or design specifications of
property to be purchased; such contracts are not to be
treated as binding contracts until purchase orders are
actually placed. A purchase order for a specific
nunber of properties, based on the pricing provisions
of the supply agreenent, will be treated as a binding
contract.

H Conf. Rept. 99-841 (Vol. Il), supra at I1-54 to I1-56, 1986-3
C.B. (Vol. 4) at 54-56.

1. Nucl ear Fuel Transfer System

Petitioner seeks an I TC for the nuclear fuel transfer system
purchased from Stearns Catalytic. This equi pnent was pl aced in
service during the 1988 and 1990 taxable years with tax bases of
$241, 469 and $233, 742, respectively. In support of its position,
petitioner submtted copies of two purchase orders, its ERs and
Bls, and the testinony of its enpl oyee. Respondent argues that
petitioner failed to produce the required witten contract.

We agree with respondent that a purchase order is not, by
itself, a contract. Indeed, a purchase order is typically an

offer. See, e.g., Philip Schwartz, Inc. v. Gold Coast G aphics,

Inc., 623 So. 2d 819 (Fla. C. App. 1993). Perfornance
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constitutes acceptance of that offer. 1d. at 820. However, even
assum ng the existence of a contract, the evidence | acks any
contract between FPL and Stearns Catal ytic that was binding on

Decenber 31, 1985, an express requirenent of the transitional

rule. One purchase order has an effective date of Decenber 17,
1984, and an expiration date of Novenber 1, 1985. Apparently, a
change order to the purchase order was issued, having an
effective date of Decenber 19, 1985. However, we have no

evi dence show ng whet her the agreenent between Stearns Catal ytic
and FPL was a binding contract as of Decenber 31, 1985. No
testinony identifies the date that Stearns Catal ytic accepted
FPL's witten offer. The purchase orders in evidence are FPL's
purchase orders. M. Bible testified that FPL purchased

equi pnent/services from Stearns Catalytic as stated in the
purchase orders. But no evidence indicates when the contract to
provi de such equi pnent/services was created. The record contains
only information establishing when FPL made its offer to Stearns
Catalytic. Accordingly, we hold that the FPL/ Stearns Catal ytic
relationship is not a binding contract for purposes of TRA
section 203(b)(1)(A); therefore, petitioner is not entitled to an
I TCwth respect to the nuclear fuel transfer systemin the 1988,

1989, and 1990 taxabl e years.
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2. Sout hern | nterchange Contract

Petitioner seeks I TCs for property/equipnment purchased
pursuant to the interchange contract with the Southern conpanies,
whi ch petitioner contends is a TRA section 203(b)(1)(A) binding
contract. Petitioner argues that the interchange contract was
bi ndi ng on Decenber 31, 1985, and required FPL to purchase
certain property/equipnment. This equipnment was placed in service
during the 1988, 1989 and 1990 taxable years with tax bases of
$39, 605, 571, $2,648,789, and $1, 169, 866, respectively.

Respondent argues that the property/equi pnent purchased was not
the subject matter of the agreenent and thus does not qualify for
an | TC. Respondent supports his contention by referring to the
foll ow ng excerpt fromthe legislative history: “The genera

bi ndi ng contract rule applies only to contracts in which the

construction, reconstruction, erection, or acquisition of

property is itself the subject matter of the contract.” H Conf.
Rept. 99-841 (Vol. I1), supra at I1-55, 1986-2 C.B. (Vol. 4) at

55. To resolve this issue, we nmust exam ne the interchange
contract and its amendnents and the anended power agreenent to
determ ne the subject matter of that contract.

The interchange contract, dated COctober 18, 1979,
established a nechanismto facilitate the contractual
rel ati onshi p between the Sout hern conpanies and FPL. The

i nt erchange contract provided for, inter alia, the creation of
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the initial interconnection between the entities, the
responsibilities of the parties to maintain their facilities, the
services to be rendered, the nethodol ogy and periodic rate
conput ation procedure, netering, delivery points, records and
statenents, billings and paynents, and the establishnent of an
operating commttee. Anendnent No. 1 to the interchange contract
(amendnment No. 1) was entered into on February 19, 1981, to
account for changes required when the parties executed a new unit
power sal es agreenent. % Anendnent No. 1 contenplated, inter
alia, the establishnment of a second and third interconnection at
whi ch:
(b) FPL shall, at no expense to GPC, construct,
operate, and nmaintain a 500 kV transm ssion |line from
FPL’ s Duval Substation to the point on the Ceorgia-
Florida state line noted in (c) bel ow
(c) The interconnection point is hereby defined
as that point where the aforenentioned 500 kV
transm ssion line crosses the Georgia-Florida state
line, approximately one and one quarter mles northeast
of Boul ougne, Florida at the St. Mary’'s River on the
South side of the river bridge.
(d) FPL and SOQUTHERN COVPANI ES shal | each,
respectively, for their 500 kV transm ssion |line
provide, install, operate, and maintain such associ ated
termnal and other facilities as may be necessary to
permt effective use of such interconnection.
FPL and the Sout hern conpanies entered into anendnment No. 2 to

the interchange contract as of July 23, 1981 (amendnent No. 2).

108 The copy of anendnment No. 1 in the record does not
contain a signature page.
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Amendnment No. 2 provided for the “potential acceleration of the
effective date of the increase in the sale of long term power”. 10

On February 18, 1982, the Southern conpani es and FPL entered
into an anmended and restated power sal es agreenent (anmended power
agreenent). In the anmended power agreenent, FPL agreed to
acquire additional power fromthe Southern conpanies, and the
Sout hern conpani es agreed to sell nore power to FPL. FPL agreed
to use its best efforts to construct internal transm ssion |ines
to allow FPL to i ncrease purchases of unit power capacity during
t he contract period. 1

In Katerelos v. Commi ssioner, T.C Meno. 1996-340, the Court

addr essed whet her equi pnent purchased and used by a taxpayer to
operate a restaurant qualified for a credit under the binding
contract transitional rule. During 1985, the taxpayers executed
a |l ease for the prem ses where they operated a restaurant. The

t axpayers argued that they were required to purchase property for
use at the premses in order to operate the | eased property;

therefore, the binding contract rule applied to the

109 The copy of anmendnent No. 2 in the record contains a
si gnature page, which is signed only by FPL

110 gpecifically, the anmended power agreenent provided that
FPL woul d construct: (i) A 500-kV transmssion line fromits
Duval substation to its Rice substation continuing to its
Poi nsett substation; (ii) a separate 500-kV transm ssion |ine
fromits Duval substation to its Poinsett substation; and (iii) a
500-kV transm ssion line fromits Poinsett substation to its
Martin plant. FPL conpl eted each of these transm ssion |ines by
Jan. 1, 1985.
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property/ equi prent that they purchased for the restaurant. The
Court disagreed and quoted the | egislative history confirmng
that, for the exception to apply, the subject of the *binding
contract” nust be the “construction, reconstruction, or
acquisition of property for use at that premses.” 1d.

Despite petitioner’s protestations, the subject natter of
t he interchange contract and the anendnents was not the
construction, reconstruction, or acquisition of property.
Instead, this contract defined the rel ationship between the
parties and the sale and exchange of electricity between them
Al t hough we agree that the interchange contract acknow edged t hat
FPL was responsible for providing the property or equipnment to
facilitate the exchange of power (at least on its side of the
Florida State line), we do not believe that that provision was
the subject matter of the contract.

Simlarly, the subject matter of the anmended power agreenent
is to provide the ternms for the purchase and sale of electricity.
Wi | e the anmended power agreenent includes a provision that
describes the internal transmssion |ines that FPL woul d
construct, these transm ssion |lines were conpleted by January 1,
1985. Rather than serving as the subject matter of the anended
power agreenment, the provision relating to the construction of
the transm ssion |ines describes how FPL shall satisfy its

obligation to purchase the power.
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We agree with respondent that the purchase of
property/ equi prrent for which petitioner seeks I TCs was not the
subject matter of the interchange contract or the anended power
agreenent; accordingly, petitioner is not entitled to an ITC

3. LMS Equi pnent Under A. B. Chance Contr act

Petitioner argues that FPL acquired the LMS equi prment
(substation equi prent and transponders) ! “pursuant to a witten
contract with A B. Chance, and that contract was binding on
Decenber 31, 1985.” Petitioner seeks ITCs for the LM
property/ equi pnent placed in service during the 1988, 1989, and
1990 taxable years with tax bases of $362,837, $16, 045,190, and
$39, 351, 031, respectively. Respondent argues that “No contract
exi sted between A B. Chance (or anyone el se) and FPL regardi ng
Phase Il and Ill prior to January 1, 1986.” Additionally,
respondent argues that, even if there was a contract, it was not
bi ndi ng because FPL could term nate the contract for convenience.

To resolve this issue, we nust exam ne the A B. Chance
contract to determ ne whether it is a TRA section 203(b)(1)(A)
bi ndi ng contract. |In October 1985, both parties executed the
“CGeneral Conditions” section of the A B. Chance contract. As

found above, the contract incorporates and includes a copy of

11 “petitioner limted its ITCclaimstrictly to the
substation control equipnment and the transponders acquired during
the Periods in |Issue because the conputer equipnent has a five-
year class life.”
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FPL’ s purchase order. The purchase order |ists the docunents
that make up the contract and states a total contract price of
$11, 477, 432.

To support the existence of a binding contract, petitioner
relies heavily upon the testinony of its enployee, M. Garcia.
For exanple, petitioner argues in its brief that “M. Garcia
testified that the [A B.] Chance Contract was finalized in
Cctober 1985, and that it was in fact one contract fromthat
point intime forward.” However, M. Garcia testified as a fact
w tness, not a |egal expert.

| ndeed, the A B. Chance contract in evidence obligated FPL
to expend nore than $11 mllion for phase I, committing it to
purchase a finite anount of equi pnment. The contract had no term
but did contain a price guarantee, which controlled and limted
the price A B. Chance could charge FPL for purchases of the LM
equi pnent after phase |I. The price guarantee cl ause obli gated
A.B. Chance to charge FPL the then-lowest price that it charged
to its other custoners for the LMS. However, the A B. Chance

contract contained no obligation that FPL nmust purchase any ot her

equi pnent from A B. Chance. 1In fact, a contrary intention is
indicated in the contract: “It is FPL’s intent to conpetitively
bidits requirenents for Phases Il and II1.”

We do not agree with petitioner’s argunent that the A B.

Chance contract was a binding contract for purchases after phase
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| .12 Although the parties relied upon many of the terns and

under st andi ngs enbodi ed in that agreenent for the purchases nade

after phase |, nonetheless, that contract obligated the parties
only to phase I. W believe that the |egislative history sheds
[ight on the contractual relationship for phases Il and |11

The conferees also wish to clarify that the
general binding contract rule does not apply to supply
agreenents with manufacturers, where such contracts
fail to specify the anount or design specifications of
property to be purchased; such contracts are not to be
treated as binding contracts until purchase orders are
actually placed. A purchase order for a specific
nunber of properties, based on the pricing provisions
of the supply agreenent, will be treated as a binding
contract. [Enphasis added.]

H Conf. Rept. 99-841 (Vol. Il), supra at I1-551to Il-56, 1986-3
C.B. (Vol. 4) at 55-56. Petitioner has not offered any witten
contract or purchase order under which property was purchased
after phase I. The record contains only the A B. Chance contract
and FPL’s ERs and Bls for the property/equipnment clained.
Accordingly, petitioner is not entitled to claiman |ITC under TRA
section 203(b)(1)(A) for the LMS equi pnent purchases after phase

12 W think that the property and equi pnment purchases during
phases Il and 111, the period before us, were nore akin to a
supply or requirenents contractual relationship. Under the
Uni f orm Commer ci al Code, requirenents contracts are enforceable.
E. Air Lines, Inc. v. Gulf G1l Corp., 415 F. Supp. 429, 435 (S. D
Fla. 1975); see Fla. Stat. Ann. sec. 672.306 (West 2004).

However, we do not make a finding or conclusion that this
relationship was a supply or requirenents contract.
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4. St. John's River Power Park (SJRPP)

Petitioner clains I TCs for the property that was constructed
or reconstructed at the SIJRPP pursuant to FPL’s witten joint
agreenent (or JOA) with the JEA and argues that this agreenent
is a TRA section 203(b)(1)(A) contract. 1In claimng an |ITC,
petitioner, inits reply brief, states that it “clearly limted
this argument to the JOA” and does not rely on the third-party
construction contracts entered into by the JEA ¥  The equi pnent
in issue was placed in service during the 1988, 1989, and 1990
taxable years with tax bases of $1,702,649, $2,376,238, and
- $360, 804, 4 respecti vely.

Respondent argues that the joint agreenent is not a
construction contract because the binding contract rule applies
only to contracts in which construction, reconstruction,
erection, or acquisition of property is itself the subject matter
of the contract.

TRA section 203(a)(3) provides relief fromthe ITC repeal
for “any property which is constructed, reconstructed, or

acquired by the taxpayer pursuant to a witten contract which was

113 Respondent had argued in his brief that, because FPL was
not a signatory to the many contracts entered into by the JEA,
there are no TRA sec. 203(b)(1)(A) contracts under which
petitioner may claiman |ITC

114 petitioner clains a negative nunber as the ITCinits
proposed ultimate findings of fact. M. Engstromtestified that
the negative nunber was the result of FPL's debit/credit
accounting system
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bi ndi ng on” Decenber 31, 1985. The conference report clarifies
that “The general binding contract rule applies only to contracts
in which the construction, reconstruction, erection, or
acquisition of property is itself the subject nmatter of the
contract.” H. Conf. Rept. 99-841 (Vol. 11), supra at I|I-55,
1986-3 C.B. (Vol. 4) at 55.

The agreenent for the SIRPP, dated April 2, 1982, is
entitled “Agreenent for Joint Omership, Construction and
Operation of St. John's River Power Park Coal Units #1 and #2
Bet ween Jacksonville Electric Authority and Florida Power & Light
Conpany”. The agreenent states part of its purpose as:

“WHEREAS, the parties desire to provide for the construction and
operation of Coal Units 1 and 2 by JEA and FPL in accordance with
this Agreenent”. Section 2.1.4 of the agreenent states that
“This Agreenment * * * [constitutes] |legal, valid and bindi ng
obligations of FPL enforceable against it in accordance with
their terns”.

Section 3 of the agreenent describes the ownership and
construction of the SIRPP. Subsection 3.7 states:

At or before O osing, JEA, as agent, shall establish a

separate account or accounts in the nanme of the Co-

owners (the “Construction and Plant Account”)

* * *  The Co-owners shall pay into the Construction

and Pl ant Account (i) in proportion to their Oanership

I nterests amounts of Costs of Construction * * *.  Such

paynment into the Construction and Pl ant Account shal
be made in accordance with Section 3.8 hereof. * * *
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Subsection 3.8 states:

3.8 Paynent for Costs of Construction, Costs of
Plant and Ot her Costs. Paynent by the Co-owners of
their share of Costs of Construction and Ot her Costs
* * * shall be made based upon the statenents prepared
and submtted to the Co-owners by the Project
Managenent Commttee * * *

Subsection 3.12 states:

3.12 Conpletion of Construction. The Co-owners
agree, consistent with their respective
responsibilities and obligations and the other terns
set forth in this Agreenent, to conplete the
construction of the Joint Facilities in accordance with
t he schedul e established pursuant to Section 5.4.2.

Section 5 of the joint agreenent is entitled “Coordination
and Adm nistration”. Subsection 5.4.2 states:

5.4.2 Conpletion & Construction. The Date of
Commerci al Operation for Coal Unit 1 shall be Decenber
31, 1986, and for Coal Unit 2 shall be June 30, 1988,
unl ess such Dates of Comrercial Operation are changed
pursuant to this Section 5.4.2. The Project Managenent
Comm ttee shall performits responsibilities hereunder
to effect the conpletion of the construction of the
Joint Facilities in accordance with such schedul e.

* * %

The project managenment committee is conprised of one
representative and one alternate fromeach of the coowners.
Subsection 5.4.1 describes the responsibilities of the project
managenent conmttee with respect to the construction of the
SIRPP.

Section 9 of the agreenent is entitled “Liabilities”.
Subsection 9.1 states, in pertinent part:

any liability or paynent, cost, expense or obligation
arising froma claimof liability to a third party or
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parties * * * against one or both of the Co-owners and
arising out of or resulting fromthe acquisition of the
Joint Facilities or any part thereof, the planning,

engi neering, design, licensing, procurenent,
construction, installation or conpletion of the Joint
Facilities * * * shall be considered a Cost of
Construction, Cost of Plant or Cost of Operation, as
appropri ate.

We agree with respondent that the subject natter of the
joint agreenent was not for the construction of property. As we

di scussed earlier, in Katerelos v. Conm ssioner, T.C. Mnop. 1996-

340, this Court found that the taxpayers were not entitled to an
| TC for equipnent used in a | eased prem ses because the subject
matter of the | ease was the use of the prem ses, not the purchase
of the equipnent. Here, we think that the parties entered into
the joint agreenent to create a joint venture between FPL and the
JEA, and to define the relationship of the coowners.

We do not think that the title of this agreenent, which
i ncl udes the construction of the SIJIRPP, defines the subject
matter of the contract; instead, we |ook at the terns of the
contract. The recitals indicate that “the parties desire to
provide for the construction and operation of Coal Units 1 and 2
by JEA and FPL in accordance with this Agreenent”. This expl ains
the parties’ intentions or the expected plan for the joint
venture. We do not think that this statement shows that the
subject matter of the contract is the construction of the SIRPP.

Wil e the purpose of the joint venture is to operate the

SIRPP, the terns of the joint agreenment do not provide for the
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actual construction of this property. Instead, the contract
expl ai ns how each coowner will pay for the construction, details
t he managenent structure that the coowners will use to construct
the facility, and provides the dates when the parties plan to
operate the power plant. Subsection 3.7 describes the
“Construction and Pl ant Account”, which the coowners use to pay
for the construction of the plant. Subsection 3.8 provides for
the billing and paynent of the construction costs. Subsections
3.12 and 5.4.2 establish the date that construction wll be
conpleted. These terns relate to construction, but they provide
few details regardi ng construction. The ternms concern the
coowner’s obligations and responsibilities as joint venturers.

We think that the conference report’s requirenent that the
subject matter of the contract be the construction,
reconstruction, erection, or acquisition of property demands a
contract between the taxpayer and the persons who will provide
construction services or supply the property to be acquired.
Nei ther party to the contract in issue was the general contractor
nor was to provide | abor or materials.

Because the subject matter of the contract is not the
construction, reconstruction, or acquisition of property, we find
that the joint agreenent fails to satisfy the witten contract

requi renment of TRA section 203(b)(1)(A). Accordingly, we hold
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that petitioner is not entitled to ITCs for the SIRPP property
constructed pursuant to the joint agreenent.

D. TRA Section 203(b)(1)(B)--"“Self-Constructed Property”

Section 49(e) and TRA section 203(b)(1)(B) provide taxpayers
with relief fromthe ITC repeal for “self-constructed property”.
Specifically, TRA section 203(b)(1)(B) provides relief for:

(B) property which is constructed or reconstructed
by the taxpayer if--
(i) the lesser of (1) $1, 000, 000, or
(I'l') 5 percent of the cost of such property
has been incurred or commtted by * * *
[ Decenber 31, 1985] Mareh—3—3986, (115 and

(1i) the construction or reconstruction
of such property began by such date, * * *

The repeal of the I TC does not apply to “transition
property”. Sec. 49(b)(1). As a subcategory of “transition
property”, self-constructed property, falls within the types of
property excepted fromthe ITC repeal. Sec. 49(e)(1); TRA sec.
203(b)(1)(B). TRA section 203(b)(1)(B) begins by providing that
it enconpasses “property which is constructed or reconstructed by
t he taxpayer”. (Enphasis added.) Neither the statute nor the
regul ati ons define property for purposes of the ITC. Consuners

Power Co. v. Conm ssioner, 89 T.C. 710, 725 (1987). The

definition of property is crucial because it provides the basis

for analyzing the requirements set forth in TRA section

115 See supra note 99.
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203(b)(1)(B). For exanple, in order to qualify under TRA section
203(b)(1)(B), a taxpayer nust establish the identity of “the
property” in order to neet the requirenents that it incurred or
commtted a sufficient anmount of the cost of such property by
Decenber 31, 1985, and that construction of “such property” began
by Decenber 31, 1985.

I n determ ni ng whet her conponents constituted a single
property for purposes of the safe-harbor |leasing rule, courts
have exam ned the neaning of property in other contexts of the

I nt ernal Revenue Code, including the ITC. See Arnstrong Wrld

I ndus., Inc. v. Comm ssioner, 974 F.2d 422 (3d Cr. 1992)

(citing, inter alia, Haw. Indep. Refinery, Inc. v. United States,

697 F.2d 1063 (Fed. Gir. 1983), affg. 49 AFTR 2d 675, 82-1 USTC

par. 9183 (. d. Trial D v. 1982), and Consuners Power Co. V.

Commi ssi oner, supra), affg. T.C. Meno. 1991-326.

In sum courts appear to agree that i ndividual
conponents w Il be considered a single property for tax
pur poses when the conponent parts are functionally
i nt er dependent - - when each conponent is essential to the
operation of the project as a whole and cannot be used
separately to any effect. The converse, thus, should
be equally valid in this case. Accordingly, if a
proj ect has conponent parts which can function as
pl anned in a whol ly independent manner, then a court
may find that each conponent is a “property .
placed in a condition or state of readi ness and
availability for a specifically assigned function.”
[Alteration in original.]

ld. at 434 (quoting Consuners Power Co. v. Conm ssioner, supra at

723). W interpret the single property requirenent to nmean that
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conponent parts constitute a single piece of property when the
conponents are interdependent, essential, and integral to the
operation of a unit at the time it is placed in service. 1d.;

Haw. | ndep. Refinery, Inc. v. United States, supra at 1069;

Consuners Power Co. v. Comm Ssioner, supra at 725-726. For

purposes of the ITC, the conmponents that make up a unit on the
date that the property is operational and placed in service
constitute a single unit of property, even though additional
conponents may be necessary in the future for the unit to
continue to function properly. These additional conponents would

constitute separate property. See Arnstrong Wrld Indus., Inc.

v. Conm ssioner, supra at 434, 436.

Petitioner argues that conponents that are added to property
in years subsequent to the year the property is placed in service
can be considered part of the sane property for purposes of the
| TC. Petitioner argues that section 1.46-3(d)(4), Incone Tax
Regs., allows property to qualify for an ITCin “*portions’ from
one year to the next, as construction continues and the renai nder
of the functionally integrated conponents * * * are conpl eted and
pl aced in service.”

Section 1.46-3(d)(4)(i), Incone Tax Regs., allows an ITC
under section 38 “only for the first taxable year in which such
property is placed in service by the taxpayer.” Section 1.46-

3(d)(4) (i), Incone Tax Regs., provides:
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The credit allowed by section 38 wth respect to any
property shall be allowed only for the first taxable
year in which such property is placed in service by the
t axpayer. The determ nation of whether property is
section 38 property in the hands of the taxpayer shal
be made with respect to such first taxable year. Thus,
if a taxpayer places property in service in a taxable
year and such property does not qualify as section 38
property (or only a portion of such property qualifies
as section 38 property) in such year, no credit (or a
credit only as to the portion which qualifies in such
year) shall be allowed to the taxpayer with respect to
such property notw thstandi ng that such property (or a
greater portion of such property) qualifies as section
38 property in a subsequent taxable year. For exanple,
if a taxpayer places property in service in 1963 and
uses the property entirely for personal purposes in
such year, but in 1964 begins using the property in a
trade or business, no credit is allowable to the

t axpayer under section 38 with respect to such
property. See 8 1.48-1 for the definition of section 38

property.

Section 1.46-3(d)(4)(i), Inconme Tax Regs., illustrates two
situations where an ITCis not allowed in subsequent years.
First, when property is placed in service and it does not qualify
for an ITC in that year, but does qualify for a credit in a
subsequent taxable year, the taxpayer is not entitled to an I TC
Second, when only a portion of the property qualifies for an I TC
in the year that it is placed in service, but in a subsequent
year an additional portion of the property qualifies for a
credit, the taxpayer is entitled to a credit only for the portion
of the property that qualified for the ITCin the year that the
property was placed in service. Except as provided in section

1.46-3(d)(4)(ii), Income Tax Regs., a credit is allowable only
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for property in the first taxable year that it is placed in
servi ce.

Section 1.46-3(d)(4)(ii), Income Tax Regs., provides the
foll om ng exception:

if, for the first taxable year in which property is

pl aced in service by the taxpayer, the property

qualifies as section 38 property but the basis of the

property does not reflect its full cost for the reason

that the total anmount to be paid or incurred by the

t axpayer for the property is indetermnate, a credit

shal |l be allowed to the taxpayer for such first taxable

year with respect to so nuch of the cost as is

reflected in the basis of the property as of the close

of such year, and an additional credit shall be all owed

to the taxpayer for any subsequent taxable year with

respect to the additional cost paid or incurred during

such year and reflected in the basis of the property as

of the close of such year
Section 1.46-3(d)(4)(ii), Inconme Tax Regs., provides the taxpayer
with an I TC i n subsequent years when the cost of the property
actually placed in service is indetermnate in the year it is
pl aced in service. However, this regulation does not allow a
credit for additional conponents or property placed in service in
subsequent years. W agree with respondent that this regulation
has limted applicability. Section 1.46-3(d)(4)(ii), Incone Tax
Regs., applies only to property that the taxpayer actually placed
in service in the first taxable year, where the “basis” of the
conponents of the property that was actually placed in service
does not reflect the full cost of the property because “the total
anount to be paid or incurred by the taxpayer for the property is

i ndeterm nate”.
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The exanpl e contained in section 1.46-3(d)(4)(ii), Incone
Tax Regs., supports this interpretation:

in 1964 X Corporation, a utility conpany whi ch makes
its return on the basis of a cal endar year, enters into
an agreenent with Y Corporation, a builder, to
construct certain utility facilities for a housing
devel opnent built by Y. Assune further that part of
the funds for the construction of the utility
facilities is advanced by Y under a contract providing
that X wll repay the advances over a 10-year period in
accordance with an agreed fornula, after which no
further amounts will be repayable by X even though the
full anmpbunt advanced by Y has not been repaid.

Assuming that the utility facilities are placed in
service in 1964 and qualify as section 38 property, X
is allowed a credit for 1964 with respect to its basis
inthe utility facilities at the close of 1964. For
each succeeding taxable year X is allowed an additional
credit with respect to the increase in the basis of the
utility facilities resulting fromthe repaynents to Y
during such year

The regul ation contenplates an I TC i n subsequent years only when
the total cost of the property is indetermnable at the tinme the
property is placed in service. The exanple does not suggest that
the taxpayer is entitled to an I TC i n subsequent years for the
costs of conponents added after the property was placed in

servi ce.

We interpret section 1.46-3(d)(4), Incone Tax Regs., as
requiring all conponents to be placed in service sinultaneously
in order to qualify as a single unit of property for purposes of
receiving an ITC. This is consistent with the previously cited

cases. Consequently, we hold that additional conponents added to
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a unit of property after the first year that the property was
pl aced in service do not qualify as being part of the sane
property for purposes of the |ITC ¢

Petitioner clains an I TC under TRA section 203(b)(1)(B) for

the followng itens: (1) The “wap up” work and “enhancenents
and deficiencies” work on Unit 1 and the common facilities at the
SIRPP; (2) distribution and transm ssion substations; (3) the
integrated transm ssion |ine systens at Jensen-M dway- Tur npi ke
and Andyt own- Lauderdal e; (4) the “backfit” items at the St. Lucie
nucl ear power plant facility; and (5) the spent fuel rack systens
installed at St. Lucie Unit 1 and Turkey Point Unit 4.

1. “Wap Up” Work and “Enhancenents and Deficiencies” Wrk
at the SIRPP

Petitioner seeks an | TC under the “self-constructed
property” rule for costs incurred in the acquisition,
installation, and construction of the “wap up” work and
“enhancenents and deficiencies” work at Unit 1 and the common
facilities at the SIRPP during the 1988, 1989, and 1990 taxabl e
years of $1,702,649, $2,376,238, and -$360, 804, '’ respecti vely.
Respondent di sagrees. Respondent argues that petitioner did not:

(1) Incur or commt $1 mllion or 5 percent of the construction

116 To the extent that the additional conponents thensel ves
constitute separate property that neet the requirenments for the
| TC, there could be an I TC for that separate property.

117 See supra note 114.
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costs by the applicable date; nor (2) begin construction by
Decenber 31, 1985. Petitioner argues that it nmet these
requi renents because the “wap up” work and “enhancenents and
deficiencies” work was part of the SIJIRPP Unit 1 property.

We find that the “wap up” work and the “enhancenents and
deficiencies” work constitute separate property fromuUnit 1 and
the common facilities because they were not essential or integral
to the operation of Unit 1 and the common facilities at the

SIRPP. Both petitioner and respondent rely on Haw. | ndep.

Refinery, which we find particularly instructive. |In Haw. | ndep.

Refinery, Inc. v. United States, 697 F.2d at 1064, the court

anal yzed the neani ng of property under section 50 of the 1971

I nt ernal Revenue Code, which restored the ITC. The taxpayer
built an oil refinery facility conprised of a tanker-nooring
facility, pipelines, and a refinery. 1d. at 1065-1066. The

t axpayer argued that the tanker-nooring facility and the

pi pelines qualified for an I TC because these two conponents were

separate pieces of property fromthe refinery.® 1d. at 1069.

118 Construction on the tanker-nooring facility and the
pi pel i nes began on May 21 and Nov. 30, 1971, respectively. Haw
| ndep. Refinery, Inc. v. United States, 697 F.2d 1063, 1069 (Fed.
Cr. 1983). The construction of these itens began after sec. 50

restored the ITC. 1d. If the tanker-nooring facility and the
pi pelines constituted separate property fromthe refinery, these
two conponents would have qualified for the ITC. [d. However

if these conponents were considered a single piece of property

with the refinery, they would not qualify for the I TC because

construction of the refinery began before the effective date of
(continued. . .)
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I n an unpubl i shed opinion, the Court of C ains reasoned that
t hese three conmponents constituted a single piece of property
because the refinery could not function properly w thout the

tanker-nooring facilities and the pipelines. Haw. |ndep.

Refinery, Inc. v. United States, 49 AFTR 2d at 691, 82-1 USTC

par. 9183, at 83,311. The Court of Appeals for the Federal
Crcuit affirmed the holding of the Court of Clains that the
refinery, tanker-nmooring facility, and refined products pipelines
constituted a single property for the purposes of the ITC. Haw.

| ndep. Refinery, Inc. v. United States, 697 F.2d at 1069.

Agreeing that the conponents “functionally forma single
property”, the Court of Appeals noted that “the refinery conpl ex
was concei ved, designed, and constructed as a unit, the three
conponents being placed in operation concurrently.” I|d.

I n Consuners Power Co. v. Conm ssioner, 89 T.C. 710 (1987),

this Court addressed the neaning of “a single property” under a
prior 1TC repeal and its transitional rules. The taxpayer and
Detroit Edison Co. built a hydroelectric plant, consisting of a
punp storage plant and a reservoir. |d. at 716-717. The

t axpayer and Detroit Edi son Co. began punping water into the
reservoir in October 1972 as part of the preoperational testing.

Id. at 717. In Novenber 1972, the plant generated el ectrical

18, .. conti nued)
sec. 50. 1d.
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power during preoperational testing. 1d. at 718. During the
preoperational testing, the unit sustained damage to parts of the
turbi ne generator and further testing was suspended. |d. at 719.
The repairs were conpleted in January 1973, and the taxpayer
pl aced the unit in service later that nonth. 1d. The taxpayer
argued that, even if the entire power plant was not placed in
service in 1972, then the reservoir was placed in service in 1972
when it was used in testing. 1d. at 725. The Court found that
the punp storage plant and the reservoir conprised a single unit
of property because each item operated sinultaneously and both of
t hese conponents were necessary to produce electrical power. I1d.
at 726. The Court concluded that the plant was placed in service
in 1973, when it was ready to produce power. |d.

Wth respect to petitioner’s property, the SJRPP Unit 1 and
the comon facilities were placed in service on March 27, 1987,
while the “wap up” work and “enhancenents and deficiencies” work
were placed in service during the 1988, 1989, and 1990 taxabl e
years.

Unli ke Haw. I ndep. Refinery, Inc., where the tanker-nooring

facility, refinery, and pipelines were necessary to operate the
unit, Unit 1 and the common facilities at the SIRPP were pl aced
in service and comrercially operational before petitioner

conpleted the “wap up” work and “enhancenents and defi ci enci es”

work. To be considered a single property, the conponents nust be
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integral to the function of the unit at the tine the taxpayer

pl aces the unit in service. Petitioner’s facilities, however,
had been placed in service and produced power w thout the “wap
up” work and “enhancenents and deficiencies” work, denonstrating
that these itenms were not essential to the SIRPP's ability to
produce power when this unit was placed in service.

Simlarly, we find that the power plant property in

Consuners Power Co. is distinguishable frompetitioner’'s “wap

up” work and “enhancenents and deficiencies” work. In Consuners
Power Co., even though the reservoir was used in preoperational
testing, the hydroelectric plant was unable to produce power for

commerci al purposes until the testing was conpleted the foll ow ng

year. Because the taxpayer in Consuners Power Co. needed both
the reservoir and the punp storage facility to produce power
according to its intended function, the unit was not placed in
service until both conponents were functional. Here, the SIRPP
Unit 1 and the common facilities were placed in service in 1987,
whi ch was before the conpletion of the “wap up” work and
“enhancenents and deficiencies” work. As these conponents were
not necessary, or integral, to the production of power when Unit
1 and the common facilities were placed in service, the “wap up”
wor k and “enhancenents and deficiencies” work do not qualify as a
single property with Unit 1 and the conmmon facility for purposes

of the self-constructed property transitional rule.
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Petitioner argues that the “wap up” work and “enhancenents
and deficiencies” work serve no function on their own, and
therefore, constitute a single unit of property with SIRPP Unit
1. W findit irrelevant that these conponents have no
i ndependent purpose because Unit 1 and the common facilities at
the SIRPP were already placed in service and perfornmed their
desi gned function w thout these conponents. Wen Unit 1 and the
comon facilities were placed in service, these itens forned a
conplete unit that served the intended purpose of producing
power; these conponents functioned without the “wap up” work and

“enhancenments and deficiencies” work. See Consuners Power Co. V.

Commi ssi oner, supra at 725. Wile the “wap up” work and

“enhancenents and deficiencies” work m ght be necessary to the
production of power at the SIJRPP at sone date in the future,
t hese conponents were not essential on the date Unit 1 and the
comon facilities were placed in service.

Because the SJRPP Unit 1 and the conmmon facilities were
pl aced in service and produced power in a year before the “wap
up” work and “enhancenents and deficiencies” work was conpl et ed,
we conclude that these latter conmponents constitute separate
property. Petitioner makes no argunment that the “wap up” work
and “enhancenents and deficiencies” work qualify as self-
constructed property independently fromthe SIRPP Unit 1 and the

common facilities. As a result, petitioner has not shown that it
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commtted or incurred by Decenber 31, 1985, the |l esser of $1
mllion or 5 percent of the cost of property consisting of the
“wrap up” work and “enhancenents and deficiencies” work and
therefore does not neet the requirenents of TRA section
203(b) (1) (B)

TRA section 203(b)(1)(B) also requires that a taxpayer had
to begin construction of the property for which it seeks an I TC
by Decenber 31, 1985. The conference report clarifies when
construction begins for purposes of TRA section 203(b)(1)(B)

Construction of a facility or equi pnment begi ns when *physi cal

work of a significant nature starts.” H Conf. Rept. 99-841
(Vol. 11), supra at 11-56, 1986-3 C.B. (Vol. 4) at 56. “Physi cal

wor k does not include prelimnary activities such as planning or
designing, * * * researching, or developing.” 1d. Wen the
property at issue is a building, “‘property’ includes all of the
normal and customary conponents that are purchased from ot hers
and installed without significant nodification”. 1d. As we have
previously held, petitioner cannot neet this requirenent by
treating the “wap up” work and “enhancenents and defi ci enci es”
work as one property with Unit 1 and the comon facilities at
SIRPP.

M. Reid testified that “ER4110 was the ER that was opened
as the wap ER* * * to do the remaining construction itens under

unit 1 and common [facility].” This ER was first authorized on



- 165 -
July 22, 1988. Wth respect to the “wap up” work, we find that
petitioner did not begin construction by Decenber 31, 1985,
because this work was not authorized until 1988.

Simlarly, M. Reid testified that the work orders for the
“enhancenents and deficiencies” work were authorized in 1989.
Wth respect to the “enhancenents and deficiencies” work, we find
that petitioner did not begin construction by Decenber 31, 1985,
because this work was not authorized until 1989.

We hold that petitioner is not entitled to an I TC under TRA
section 203(b)(1)(B) for the “wap up” work and “enhancenents and
deficiencies” work because it did not incur or commt the |esser
of $1 mllion or 5 percent of the cost of the property by
Decenber 31, 1985, and did not begin construction until after
Decenber 31, 1985.

2. Di stribution and Transm ssi on Substati ons

Petitioner seeks an I TC under the self-constructed property
transitional rule for costs incurred for the conponents of the
distribution and transm ssion substations during the 1988, 1989,
and 1990 taxabl e years of $3, 264, 386, $8, 091,517, and $4, 413, 670,
respectively. Petitioner asserts that “Each Distribution and
Transm ssi on Substation constitutes one functionally integrated
pi ece of property conprised of all its conponent parts, as
evidenced by its original designs and plans, and its ultimte

construction and use in FPL's business.” As functionally
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i ntegrated pieces of property, petitioner argues that the
conponents at issue satisfy the requirenments of TRA section
203(b)(1)(B). Respondent argues that these conponent parts
constitute separate pieces of property, which fail to satisfy the
requi rements of TRA section 203(b)(1)(B)

We find that petitioner msinterprets the single property
rule to allow conponents to constitute a single piece of property
when “all of the conponent sections and rel ated substations were
pl anned and designed to serve a specific, integrated function”

As we discussed in the analysis of the SIRPP “wap up” work and

“enhancenments and deficiencies” work, Haw. I ndep. Refinery, Inc.

and Consuners Power Co. hold that conponents nake up a single

unit of property when each conponent is necessary for the unit to
operate as intended at the time that the unit is placed in
service. Petitioner’s conponents differ fromthose in Haw.

| ndep. Refinery, Inc. and Consuners Power Co. because

petitioner’s substations perforned their intended function when
they were placed in service several years before the addition of
t he conponents at issue.

Because the relevant facts for each conponent at issue are
very simlar, we shall not address each itemindividually.® W

shal |l use the Alva substation as a representative exanple. The

119 See appendix A for a list of the distribution and
transm ssi on substati on conponents for which petitioner seeks an
| TC.
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Al va substation was comercially operational in 1980; however,
FPL installed the second transforner at this substation at |east
8 years later. Although FPL originally designed the Al va
substation as a two-transfornmer substation, petitioner installed
the second transforner only when growh and reliability concerns
demanded the additional transforner. Because the substation
operated for an extended period of tinme without the conponents at
i ssue, these conponents were not required or essential to the

substation’s ability to produce power. See Arnstrong Wrld

Indus., Inc. v. Comm ssioner, 974 F.2d at 434 (“if a project has

conponent parts which can function as planned in a wholly

i ndependent manner, then a court may find that each conponent is

a ‘property . . . placed in a condition or state of readi ness and
availability for a specifically assigned function.””) The second
transfornmer inproved FPL's service. Wile additional conponents
may have been integral to the production of power at a | ater

date, these conponents were not necessary for the production of
power when the substations were placed in service. As

i nprovenents, these conponents nmay allow petitioner to provide
better service to its custoners; however, the transitional rules
establish a higher threshold than inproving existing equi pnent.
Because the distribution and transm ssion substations were pl aced
in service and operational in years before the installation of

t he conponents at issue, we conclude that these conponents
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constitute separate property. Petitioner nmakes no argunent that
the distribution and transm ssion substation conponents at issue
qualify as self-constructed property independently fromthe
subst ati ons.

As a result, we find that petitioner did not incur or commt
$1 mllion or 5 percent of the construction costs by Decenber 31,
1985. Even though petitioner’s original plan for these
substations included the conponents at issue, petitioner provided
no evidence that it actually incurred any costs for these
conponents before 1986. Also, petitioner failed to offer any
evi dence showi ng that it had a binding obligation, or a
commtnment, to pay the construction costs for these conponents.

Simlarly, we find that petitioner failed to establish that
the construction of the distribution and transm ssion substation
conponents began by Decenber 31, 1985. For exanple, the ER
aut hori zing the construction of the second transfornmer at the
Al va substation was not authorized until late 1986/early 1987
M. Veronee testified that petitioner did not begin construction
of a conponent before the budget itens and expenditure
requi sitions were authorized. Further, petitioner did not
provi de any evidence to suggest that it did not follow this
procedure when it installed the conponents at issue. As a

result, we find that petitioner did not begin construction at the
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Al va substation before 1986. As with the Alva substation, FPL
did not have authorization to construct the other conponents at
i ssue as of Decenmber 31, 1985. 120

Because petitioner did not incur or commt the |esser of $1
mllion or 5 percent of the construction costs of the property by
Decenber 31, 1985, and did not begin construction as of Decenber
31, 1985, we hold that petitioner is not entitled to an ITC for
the distribution and transm ssion substation conponents under the
“sel f-constructed property” rule.

3. Transni ssion Line Systens

Petitioner clains an I TC for costs incurred for the
conponents that it added to the Jensen-M dway- Turnpi ke and the
Andyt own- Lauderdal e transmi ssion lines.' Wth respect to the
Jensen- M dway- Tur npi ke transm ssion |line, petitioner placed
property in service with tax bases of $119,911 and $3, 109,573 in

the 1989 and 1990 taxable years, respectively. Wth respect to

120 See appendi x A, which lists the distribution and
transm ssi on substation conponents at issue and the authorization
date as stated on its expenditure request.

121 gpecifically, petitioner clains an I TC for the foll ow ng
conponents of the Jensen-M dway- Turnpi ke transm ssion |line: (1)
Turnpi ke substation--install third-feeder position; (2) Turnpike
substation--add a third 230-kV line termnal; and (3) Crane-

Tur npi ke 230-kV line--construct a new |ine.

For the Andytown-Lauderdal e transm ssion |line, petitioner
clains an ITC for the foll ow ng conponents: (1) Hi atus-Ml al euca
230-kV line construction; (2) Andytown-Trace 230-kV construction;
(3) Andytown Sub-add 230-kV Lauderdal e #4 Term nal; and (4)
Lauderdal e plant-revise relay for 230-kV Andyt own.
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t he Andyt own- Lauderdal e transmi ssion |line, petitioner placed
property in service with tax bases of $6, 436,912, $545, 188, and
$16, 707 in 1988, 1989, and 1990 taxabl e years, respectively.
Petitioner clains that these transm ssion |ines were essenti al
conponents to the Jensen-M dway- Tur npi ke and Andyt own- Lauder dal e
substations; therefore, the costs incurred and construction date
requi renments of TRA section 203(b)(1)(B) nust be anal yzed from
the perspective of the transm ssion |ine system

Respondent argues that the transm ssion |ine conponents
constitute separate property fromthe transmssion |ine system
As a separate property, respondent asserts that petitioner failed
to incur or conmt any costs before January 1, 1986, and that the
construction of these conponents had not begun before that date.
We agree with respondent.

Conmponents will constitute a single property when all parts
are functionally interdependent and essential to the operation of
the unit as a whole when the unit becones operational. Arnstrong

Wrld Indus., Inc. v. Conm ssioner, 974 F.2d at 434; Haw. | ndep.

Refinery, Inc. v. United States, 697 F.2d at 1069; Consuners

Power Co. v. Conmissioner, 89 T.C. at 726. W find that the

Jensen- M dway- Tur npi ke and the Andyt own-Lauderdal e transm ssi on
| i ne conponents constitute separate property.

Unli ke Haw. Indep. Refinery, Inc., where the refinery’s

functi on depended on the offsite conponents, petitioner received
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power using the transm ssion |line systens before the installation
of the conmponents at issue. Wen a unit of property has been
pl aced in service and is available to performits intended
function, conponent parts added to the unit after it has been
pl aced in service constitute separate pieces of property. See

Arnstrong Wrld Indus., Inc. v. Conm ssioner, supra at 434-435.

The fact that the transm ssion |ine systens received power before
petitioner installed these conponents indicates that the Jensen-
M dway- Tur npi ke and t he Andytown-Lauderdal e transm ssion |ines
functioned properly w thout the additional conponents at issue.

| nst ead, the conponents at issue enhanced the reliability of the
Jensen- M dway- Tur npi ke and the Andyt own-Lauderdal e transm ssi on

l'ines, helping petitioner neet the growi ng demand for power. 22

122 M. Sanders testified:

The di spatch of the resources to serve the | oad
changes over tinme, and the facilities that you would
pl ace in service, say, initially to receive the power
may not be all that’s required to receive the power
forever or through the duration of whatever period of
time you plan on buying power. As tine marches on, the
dynam cs of the resources serving the | oad change.

Part of systemplanning is to continually review
the plans that we have for expansion and deci de whet her
or not it’s prudent to add a particular facility at a
particular point intime or not. W may think we need
A, B, C, D pieces, but we only need A and B to begin
with, and part of planning is to continually reeval uate
that plan and to deci de whether or not you really need
Cand D* * *



- 172 -
Noell v. Commi ssioner, 66 T.C. 718 (1976), is

di stingui shable frompetitioner’s case. In Noell, the taxpayer
sought an ITC for a runway that he constructed on his property.
Id. at 719. The construction of the paved runway began in 1965
and finished in 1968. 1d. at 721. The runway consisted of three
base | ayers of rock and two | ayers of asphalt. 1d. After the
rock base layers were installed in 1967, sonme planes used the
runway, but the roughness of the rock surface nade it
unsati sfactory for permanent use, and pilots risked damagi ng
their planes by landing on the runway. 1d. at 721, 729. 1In
addition, it was usable only in good weather. The Comm ssi oner
argued that the runway was placed in service in 1967 when the
rock surface allowed planes to use the landing strip. 1d. at
728. The Court rejected this argunent, reasoning that the rock
surface could not be used on a pernmanent basis, and that it “was
clearly only a stage in the construction of the facility.” 1d.
at 729. The Court found that the runway was placed in service in
1968, when the paved runway was in full service. 1d.

Unlike the tenporary runway in Noell, FPL installed the
origi nal equi pnent for the Jensen-M dway- Tur npi ke and t he
Andyt own- Lauderdal e transm ssion lines to receive power
permanently. The transm ssion |ines were not tenporary or works
in progress. By subsequently adding the conponents in issue,

petitioner sought to enhance the existing transm ssion |ine
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systens to satisfy increased demand and to inprove reliability.
The initial transm ssion |ine equi pment was a conpl eted unit that
performed its intended purpose when petitioner placed it in
service. The equi pnent for which petitioner clains an I TC
constitutes an expansion or inprovenent to the original
transm ssion |ines.

Petitioner makes no argunent that the conponents in issue
qualify as self-constructed property independently fromthe
Jensen- M dway- Tur npi ke and the Andyt own-Lauderdal e transm ssi on
lines.

We find that petitioner failed to incur or commt the |esser
of $1 mllion or 5 percent of the construction costs by Decenber
31, 1985. The costs to construct the Jensen-M dway- Tur npi ke
transm ssion |line conponents were authorized in |late 1988/ early
1989. Simlarly, the Andyt own-Lauderdal e transm ssion |ine
conponents were authorized in |ate 1986/ early 1987.

In addition, petitioner argues that it had commtted to the
construction costs in its Application for Corridor Certification
Under the State of Florida Transmi ssion Line Siting Act.!® W
find nothing in the approved application that obligates
petitioner to begin construction in the future or to nake any

future paynents for the construction costs of the transm ssion

122 \W note that the application offered into evidence refers
only to the Jensen-M dway- Tur npi ke transm ssion |ine.
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lines. W agree with respondent that “a granted application only
constitutes perm ssion to proceed” with the construction of the
transm ssion lines, not a binding contract to incur the
construction costs. Petitioner further relies on M. Saunders’s
testinmony that it was “not likely” that FPL woul d abandon the
conpletion of the transmssion lines after its certificate
recei ved approval. Wile it may have been unlikely that FPL
woul d have abandoned these plans to construct the transm ssion
lines at issue, M. Saunders’s testinony does not indicate that
FPL had incurred any costs or had a binding obligation to incur
t hese costs.

Addi tionally, TRA section 203(b)(1)(B) nandates that a
t axpayer begin construction as of Decenber 31, 1985, to receive
an | TC under the “self-constructed property” transitional rule.
FPL generally does not begin construction before an expenditure
requi sition has been authorized. The expenditure requisitions
that relate to these itens indicate that petitioner authorized
t he construction of the transm ssion lines after Decenber 31,

1985, 124

124 The following table lists the transm ssion conponents at
i ssue and the authorization dates stated on the expenditure
requests:

Transni ssion Li ne Conponent Year Aut hori zed Expendi ture Requi sition
Crane- Tur npi ke 230- 1989 ER 5366
kV |ine

(continued. . .)



- 175 -

Al so, the expenditure requisitions that relate to the
transm ssion |line conponents refer to budget itens. Wth the
exception of the budget itemfor the H atus-Mlal euca 230-kV
l'ine, 1 each budget itemstates that petitioner planned to begin

construction after Decenber 31, 1985.1'% W find that petitioner

124¢, .. conti nued)
Third feeder- 1988 ER 4512
Tur npi ke Subst ati on

Third 230-kV line- Late 1988/ early 1989 ER 5056
Tur npi ke substati on

230-kV i ne- Late 1986 ER 1333

Andyt own- Tr ace

Lauderdal e #4 term nal - 1987 ER 1645
Andyt own substation

230-kV |i ne- Andyt own 1987 ER 1676

230-kV |ine- Hi at us- 1986 ER 1332
Mel al euca

125 ER 1332, which authorizes expenditures for the Hiatus-
Mel al euca 230-kV line, refers to Bl 254. Bl 254 states that the
“Date work to be started” is Novenber 1985.

126 ER 5366, which authorizes expenditures for the Crane-
Turnpi ke 230-kV line, refers to Bl 206. Bl 206 states that the
“Date work to be started” is Septenber 1989.

ER 1333, which authorizes expenditures to construct the 230-
kV Andytown-Trace line, refers to Bl 246. ER 1645, which
aut hori zes expenditures to construct the Lauderdal e #4 term nal
at the Andytown substation, also refers to Bl 246. ER 1676,
whi ch aut hori zes expenditures to install relay equipnment for the
230-kV Iine at Andytown, refers to Bl 246. Bl 246 states that
the “Date work to be started” is July 1987.

Bl 634, relating to the third-feeder position and the third
230-kV I'ine at the Turnpi ke substation, was not offered into
evidence. “[T]lhe failure of a party to introduce evidence within
hi s possession and which, if true, would be favorable to him

(continued. . .)
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did not begin construction of the transm ssion |ine conponents at
i ssue by Decenber 31, 1985.

We hold that petitioner is not entitled to an I TC under TRA
section 203(b)(1)(B) for the Jensen-M dway- Tur npi ke or the
Andyt own- Lauderdal e transm ssion |ines because it failed to incur
or commt the $1 million or 5 percent of the construction costs
by Decenber 31, 1985, and petitioner did not begin construction
of the conmponents at issue before 1986.

4. “Backfit” ltens at St. Lucie

Petitioner clains an I TC for the follow ng “backfit” itens
at the St. Lucie nuclear power plant facility: (1) The
underwat er intrusion system (2) the condensate polisher tie
line; and (3) the instrument air upgrade. Petitioner seeks an
| TC for the cost of the underwater intrusion system of $338, 665
in the 1990 taxable year. Petitioner seeks an ITC for the costs
incurred for the condensate polisher tie line during the 1989 and
1990 taxabl e years of $3,826,317 and $388, 906, respectively.
Petitioner also seeks ITCs for the costs of the instrunment air
upgrade property in the 1988, 1989, and 1990 taxabl e years of

$1, 541, 721, $1,717,941, and $316,912, respectively. Petitioner

126 . conti nued)
gives rise to the presunption that if produced it would be
unfavorable.” Wchita Termnal Elevator Co. v. Conm ssioner, 6
T.C. 1158, 1165 (1946), affd. 162 F.2d 513 (10th Cr. 1947).
Thus, we conclude that Bl 634 woul d have shown that petitioner
began construction of the third-feeder position and the third
230-kV line at the Turnpi ke substation after Dec. 31, 1985.
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makes no argunment that these backfit itens qualify as self-
constructed property independently fromSt. Lucie Units 1 and 2.
Respondent argues that FPL satisfies the requirenents of TRA
section 203(b)(1)(B) only by “bootstrapping” these itens to St.
Lucie Units 1 and 2.

a. Underwater I ntrusi on System

In arguing that the underwater intrusion systemqualifies
for the self-constructed property transitional rule, petitioner

relies on Steelcase, Inc. v. United States, 76 AFTR 2d 5185, 95-2

USTC par. 50,336 (WD. Mch. 1995). In Steelcase, the taxpayer
began building its “Corporate Devel opnent Center” in Cctober
1985. 1d. On Decenber 13, 1985, the taxpayer tenporarily

st opped construction to redesign the shape of the building. 1d.
The taxpayer continued construction using a new design on Apri

7, 1986. 1d. The court found that the taxpayer was entitled to
an | TC under the self-constructed property rule, reasoning that
the self-constructed property rul e does not prohibit the taxpayer
from maki ng nodi fications. [d. While the binding contract rule
and the equi pped-building rules specifically forbid taxpayers
from maki ng substantial nodifications after the transition date,
the self-constructed property rule does not include a simlar
restriction. 1d. By failing to include this | anguage, Congress
chose not to limt nodifications under the self-constructed

property rule. Id.
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W find that the underwater intrusion systemis separate
property for purposes of TRA section 203(b)(1)(B). W disagree
with petitioner that Steelcase supports a finding that the
underwater intrusion systemis entitled to an I TC under the self-
constructed property rule.

Al t hough St eel case acknowl edges that a taxpayer may nodify
construction plans and still qualify for an ITC for its self-
constructed property, we do not think that this case applies to
FPL’ s underwater intrusion system |In Steelcase, the taxpayer
redesi gned the “Corporate Devel opnent Center” in the early stages
of construction and before the building operated as the
corporation’s headquarters. Petitioner, however, redesigned the
underwater intrusion systemafter St. Lucie Units 1 and 2 becane
oper ati onal .

St. Lucie was placed in service and functioned as a power
pl ant before the underwater intrusion systemwas redesigned and
installed; therefore, the redesi gned systemwas not integral or

necessary to the operation of the plant. See Arnstrong Wrld

I ndus., Inc. v. Commi ssioner, 974 F.2d at 434-435. Because t he

redesi gned underwater intrusion systemwas not essential for St.
Lucie to produce power, we find that the system constitutes

separate property. See Haw. Indep. Refinery, Inc. v. United

States, 697 F.2d at 1069; Consuners Power Co. v. Conm ssioner, 89

T.C. at 726. Because we have found that the redesigned
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underwat er intrusion systemconstitutes separate property, the
system nust satisfy the requirements of TRA section 203(b)(1)(B)
i ndependently from St. Lucie Units 1 and 2.

As a result, we find that petitioner failed to incur or
conmit $1 million or 5 percent of the construction costs of the
redesi gned underwat er intrusion system before Decenber 31, 1985.
ER 4866, which was not approved until |ate 1988/ early 1989,
aut hori zed FPL to construct the underwater intrusion system W
find that FPL did not begin construction before Decenber 31,
1985, because petitioner did not receive authorization for the
redesi gned underwat er intrusion systemuntil |ate 1988/ early
1989. We find that the underwater intrusion system does not
qualify for an I TC under the self-constructed property rule
because petitioner failed to incur or conmt $1 million or 5
percent of the construction costs as of Decenber 31, 1985, and
petitioner did not begin construction of the system as of
Decenber 31, 1985.

b. Condensate Polisher Tie Line

Petitioner contends that the condensate polisher tie line
qualifies for an I TC under the self-constructed property
transitional rule. Petitioner asserts that the condensate
polisher tie line and St. Lucie Unit 2 constitute a single unit
of property. Respondent argues that these itens constitute

separate property, and that petitioner is not entitled to an ITC
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under TRA section 203(b)(1)(B) because Unit 2 was placed in
service before FPL built the condensate polisher tie line.

We disagree wwth petitioner, and find that the tie line
constitutes separate property. Although a condensate polisher is
necessary to prevent excessive corrosion in the steam generator,
St. Lucie Unit 2 was placed in service and operated w thout the
tie line system Petitioner operated St. Lucie Unit 2 while it
conducted a study to determ ne the best nethod for preventing
corrosion, denonstrating that St. Lucie Unit 2 had an i ndependent
function before the conpletion of the condensate polisher tie

line property in issue. See Arnstrong Wrld Indus., Inc. v.

Conmi ssi oner, supra at 435-436. Petitioner states that the tie

line was placed in service in 1989 and 1990. The parties
stipulate that St. Lucie Unit 2 was operational in 1983. Unlike

Haw. I ndep. Refinery, Inc., where the oil refinery facility could

not performits function wi thout the pipelines and the tanker-

mooring facility, St. Lucie Unit 2 produced power years before

the installation of the condensate polisher tie |ine.
Petitioner’s condensate polisher tie lines are

di stingui shable fromthe “Corporate Devel opnent Center” in

Steelcase, Inc. v. United States, supra. In Steel case, the

desi gn nodification took place during the construction of the
bui | di ng, which had not been placed in service. |In this case,

petitioner built St. Lucie Unit 2, placed it in service, and then
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redesi gned and installed the condensate polisher tie line. W
find that St. Lucie Unit 2 and the condensate polisher tie |lines
are separate properties.

We find that petitioner did not incur or commt $1 mllion
or 5 percent of the costs for the condensate polisher tie line as
of Decenber 31, 1985.!27 ER 195, which was processed in 1987,
aut hori zed the condensate polisher tie line at St. Lucie Unit 2.
We find that petitioner failed to begin construction before
January 1986. W hold that petitioner is not entitled to an ITC
with respect to the condensate polisher tie |ine.

C. | nstrunent Air Upgr ade

The final backfit itemfor which petitioner seeks an ITCis
the instrunent air upgrade system Petitioner argues that the
St. Lucie power plant’s original design included the instrunment
air system Further, petitioner asserts that the self-
constructed property rule provides relief fromthe |ITC repeal for
the redesign of an essential conponent. Respondent argues that
the instrunment air upgrade systemconstitutes a separate piece of
property fromSt. Lucie Units 1 and 2 because these power plants

operated for several years without the instrunent air upgrade.

127 A condensat e polisher was included in the design plan for
St. Lucie Units 1 and 2. Petitioner, however, did not install
t he condensate polisher tie line at Unit 2 as designed, but
i nstead, FPL conducted a study to determ ne the need for the
condensate system FPL’s engineers reconmended the condensate
polisher tie lines in a Novenber 1985 study, and FPL’s corporate
staff agreed to the engineering recommendation in January 1986.
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Because the system constitutes separate property, respondent
argues that petitioner failed to incur or commit $1 mllion or 5
percent of costs as of Decenber 31, 1985, and failed to begin
construction as of that date.

Petitioner relies on Steelcase, Inc. v. United States, 76

AFTR 2d 5185, 95-2 USTC par. 50,336 (WD. Mch. 1995), to support
its argunent that “The redesign of ‘property’ during construction
sinply does not create separate ‘property’ as Respondent
suggests.” W find that the building in Steelcase is

di stingui shable frompetitioner’s instrument air upgrade. The
taxpayer in Steel case redesigned its building after construction
had begun and before the conpletion of the building, while
petitioner placed the instrunent air systemin service in St.
Lucie Units 1 and 2 when they becane operational, and then

redesi gned the system several years later. The rationale of

St eel case, which found that property could qualify as self-
constructed property when a taxpayer made desi gn nodifications
during construction, does not allow taxpayers to redesign
property after the transition date when it has placed the
facility in service and then decides to reconstruct the conponent
at a later date. Because St. Lucie Units 1 and 2 were placed in
service and operated before the installation of the instrunent
air upgrade, we think that the conponents at issue constitute

separate property. Arnstrong Wrld Indus., Inc. v. Conm Ssioner,
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974 F.2d at 435-436; Haw. I ndep. Refinery, Inc. v. Commi SSioner,

697 F.2d at 1069.

W find that petitioner failed to incur or conmt $1 mllion
or 5 percent of the construction costs for the instrunent air
system upgrade as of Decenber 31, 1985. 1In the fall of 1985, ER
9009 was approved for the instrunent air upgrade at St. Lucie
Unit 1 of $692,000. However, this ER indicates that petitioner
only received authorization to incur $692,000 to upgrade the
instrunment air system TRA section 203(b)(1)(B) demands that a
taxpayer actually incur the expenses to construct its property,
or that a taxpayer commt to such construction costs in the
future. Here, petitioner sinply received authorization to expend
funds of the construction for the instrunment air upgrade;
petitioner did not becone liable for the instrunent air system
upgrade costs when it received this authorization.

Petitioner began construction of the instrument air upgrade
at St. Lucie Unit 1 on Cctober 16, 1985. Construction of the
instrunment air upgrade at St. Lucie Unit 2 began on May 12, 1986.
Wil e petitioner has satisfied the construction date requirenent
wWith respect to St. Lucie Unit 1, it failed to begin construction
of St. Lucie Unit 2 as of Decenmber 31, 1985.

Accordingly, we hold that petitioner is not entitled to an
| TC for the instrunent air system upgrade because it failed to

incur or commt $1 mllion or 5 percent of the construction costs



- 184 -
of the instrunment air upgrade at Units 1 or 2 as of Decenber 31
1985, and it failed to begin construction of the systemat Unit 2
as of Decenber 31, 1985.

5. Spent Fuel Rack Systens

Petitioner also clains an I TC for the costs of the spent
fuel rack systens installed at St. Lucie Unit 1 and Turkey Poi nt
Unit 4 (spent fuel racks in issue) during the 1988, 1989, and
1990 taxabl e years of $6,713,729, $532,892, and $6, 646, 960,
respectively. Petitioner contends that the spent fuel rack
system was concei ved, designed, and constructed as a unit, and
that the spent fuel racks at St. Lucie and Turkey Point nucl ear
power plants constitute a single functionally integrated
property. Respondent argues that the spent fuel racks in issue
and the already existing spent fuel racks at St. Lucie Unit 2 and
Turkey Point Unit 3 constitute separate property; and therefore,
petitioner failed to (1) incur or conmt any costs before 1986,
or (2) begin construction before 1986.

Petitioner relies on the testinony of M. Bible, FPL s
engi neering manager, to support its contention that the spent
fuel racks constitute a single property. Specifically, M. Bible
testified:

We have in the past had the licenses and we have

transferred fuel fromone pool to the other. The

desi gns are such that they can accomodate fuel from
either unit.

* * * * * * *
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Q Do FPL's nucl ear engi neers such as yourself

view the total capacity of both spent fuel pools at

each of the nuclear power facilities as avail able for

the storage of any spent fuel generated at that

facility?

A Yes, with any of our design activities, we're

| ooki ng at spent fuel storage capability. W consider

the sumtotal of the pools as the useable inventory.

We find that the spent fuel racks in issue and the spent
fuel racks at St. Lucie Unit 2 and Turkey Point Unit 3 are
separate properties. The spent fuel racks added at St. Lucie
Unit 1 and Turkey Point Unit 4 increase FPL's overall storage
capacity. Wile the spent fuel racks in issue mght have becone
necessary or essential at sone future date, conmponents constitute
a single unit of property only when they are necessary for the
unit to performits intended function at the tinme the unit is

pl aced in service. See Arnstrong Wirld Indus., Inc. v.

Conmi ssioner, 974 F.2d at 432, 434; Consuners Power Co. V.

Conm ssioner, 89 T.C. at 725. Here, the nuclear power plants and

the respective spent fuel rack systens operated before the
installation of the spent fuel racks in issue. Once petitioner
pl aced operational spent fuel racks into service, any subsequent
racks added to the power plants constitute separate units of
property.

Further, the fact that the spent fuel rack systemis
desi gned to “accommodate” fuel from another unit fails to show

that the units are functionally interdependent. Although the
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flexibility created by interchangeabl e spent fuel racks nay make
these itens nore useful to petitioner, we do not think that this
feature makes the spent fuel racks interdependent or essential to
the other racks. Because the spent fuel racks at St. Lucie Unit
2 and Turkey Point Unit 3 were placed in service before the
conponents in issue, we conclude that the spent fuel racks in
I ssue constitute separate property. As a result, we find that
petitioner did not incur or commt $1 mllion or 5 percent of the
construction costs for the spent fuel racks at St. Lucie Unit 1
or Turkey Point Unit 4 as of Decenber 31, 1985.

We also find that petitioner did not begin construction of
the spent fuel racks in issue as of Decenber 31, 1985. ER 9304
indicates that petitioner authorized construction of the spent
fuel racks at St. Lucie Unit 1 in January or February 1986. This
ER refers to Bl 190, which describes the spent fuel storage racks
pl anned for St. Lucie Unit 1 and states that “Date work to be
started January, * * * 1986". W find that petitioner began
construction of the spent fuel racks at St. Lucie Unit 1 after
Decenber 31, 1985.

Wth respect to the spent fuel racks at Turkey Point Unit 4,
ER 1760 aut horized the construction of the spent fuel racks at
Turkey Point Unit 4 in March 1987. ER 1760 refers to Bl 198;
however, this budget itemis not contained in the record. W

believe that petitioner did not begin construction of the spent
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fuel racks before it received authorization to expend funds on
these itens. W find that petitioner began construction of the
spent fuel racks at Turkey Point Unit 4 after Decenber 31, 1985.

Accordingly, we hold that petitioner is not entitled to an
| TC under TRA section 203(b)(1)(B) for the spent fuel racks at
St. Lucie Unit 1 and Turkey Point Unit 4 because petitioner did
not incur or commt the lesser of $1 mllion or 5 percent of the
cost of the property by Decenber 31, 1985, and petitioner did not
begin construction until after Decenber 31, 1985.

E. TRA Section 203(bY(1) (O --“Plant Facility Rule”

In affording relief fromthe ITC repeal, section 49(e)
i ncorporates the transitional rule provided in TRA section
203(b) (1) (C, known as the equi pped building/plant facility rule.
Specifically, TRA section 203(b)(1)(C) provides:

(1) I'n general.— The anendnents made by section
201 shall not apply to--

* * * * * * *

(© an equi pped buil ding or plant
facility if construction has commenced as of
[ Decenber 31, 1985] Mareh—31—1986, (128
pursuant to a witten specific plan and nore
t han one-half of the cost of such equipped
buil ding or facility has been incurred or
commtted by such date.

TRA section 203(b)(4) defines “plant facility” as foll ows:

(4) Plant facility.--For purposes of paragraph
(1), the term*“plant facility” means a facility which

128 See supra note 99.
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does not include any building (or with respect to which
bui |l di ngs constitute an insignificant portion) and
whi ch is--

(A) a self-contained single operating
unit or processing operation,

(B) located on a single site, and
(C identified as a single unitary
gggg?ﬁgmas of [Decenber 31, 1985] Mareh—3+
TRA section 203(b)(1)(C mandates that a taxpayer construct

a plant facility “pursuant to a witten specific plan”. The
statute and the regulations fail to define the term“witten
specific plan”; however, the legislative history explains why
Congress included this requirenent in the plant facility
transitional rule. According to the conference report: *“The
plan referred to nust be a definite and specific plan of the
t axpayer that is available in witten form as evidence of the
taxpayer’s intentions.” H Conf. Rept. 99-841 (Vol. 11), supra
at 11-57, 1986-3 C.B. (Vol. 4) at 57. The two words “witten”
and “specific” nodify the word “plan” to ensure that taxpayers
have physical evidence that nenorializes their intent to
construct the specific items for which they claimthe ITC 1d.
We | ook to the plain neaning of the word “specific”. Black’s Law

Dictionary 1434 (8th ed. 2004), defines the word “specific” as

129 See supra note 99.
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“Of, relating to, or designating a particular or defined thing;
explicit”.

Petitioner argues that TRA section 203(b)(1)(C provides
relief fromthe ITC repeal for the followng itens: (1) The
“backfit” itenms at St. Lucie nuclear power plant; (2) the “wap
up” work and “enhancenents and deficiencies” work at the SIRPP;
and (3) the equipnent installed at the distribution and
transm ssi on substations. Respondent argues that petitioner is
not entitled to an I TC for these itens because petitioner (1)
failed to offer evidence of witten specific plans, (2) did not
begi n construction by Decenber 31, 1985, and (3) did not incur or
commt nore than one-half of construction costs by Decenber 31,
1985.

1. “Backfit” ltens at St. Lucie

In asserting that FPL is entitled to an ITC for the
“backfit” itenms, petitioner specifically lists the foll ow ng
properties that qualify under the plant facility exception: (1)
The underwater intrusion system (2) the condensate polisher tie
line; and (3) the instrument air system upgrade. Petitioner
asserts that the construction plan for St. Lucie Units 1 and 2
satisfies the “witten specific plan” requirenent of the plant
facility rule. St. Lucie Units 1 and 2 were placed in service in
1976 and 1983, respectively. The underwater intrusion system

property was placed in service during the 1990 taxable year with
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a tax basis of $338,665. The condensate polisher tie |line was
pl aced in service during the 1989 and 1990 taxable years with tax
bases of $3, 826,317 and $388, 906, respectively. The instrunent
air upgrade property was placed in service during the 1988, 1989,
and 1990 taxable years with tax bases of $1,541, 721, $1,717, 941,
and $316, 912, respectively. Respondent argues that petitioner
fails to satisfy the witten specific plan requirenent because
t he one-page plot plan does not specifically identify the
“pbackfit” itens at the St. Lucie Units 1 and 2. W concl ude
that petitioner failed to introduce a “witten specific plan” for
the “backfit” itens. Although the parties stipulate that the
one-page plot plan constituted construction plans for the St.
Lucie Units 1 and 2, petitioner has failed to prove that the plan
satisfies the specificity required by TRA section 203(b)(1)(C.
M . Paduano, a retired FPL nmanager, ' testified that the
construction plan identifies “the top view of the power plant
showi ng the maj or buil dings and sone of the major equipnent and
the general |ayout |ocations of those equi pnents and buil di ngs”;
however, he further testified that this docunent does not
specifically identify the “backfit” itens at issue. M. Paduano
testified that petitioner constructed St. Lucie Units 1 and 2

using “tens of thousands of drawings for this site plan’;

130 M. Paduano worked on a “broad area of projects”,
primarily resol ving “technical issues and plan nodifications and
backfit.”
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however, petitioner failed to introduce any draw ngs detailing
the “backfit” itens.

Because the construction plans for St. Lucie Units 1 and 2
| acked the precise detail necessary to identify the “backfit”
itens, these plans fail to satisfy the requirenents of the plant
facility rule. Wiile TRA section 203(b)(1)(C requires a
“specific” plan, petitioner’s plot plan neither specifically
identifies any of the “backfit” itenms nor identifies the |ocation
of these itens at St. Lucie nuclear plant. Al though M. Paduano
testified that petitioner has specific drawings for these itens,
petitioner failed to introduce these drawi ngs into evidence.

Absent witten plans that precisely and unanbi guously
identify the “backfit” itenms, we hold that petitioner’s plot plan
| acks the specificity required by TRA section 203(b)(1)(C . The
underwat er intrusion system the condensate polisher tie |ine,
and the instrunent air system upgrade do not qualify as
transition property under TRA section 203(b)(1)(C.

2. “Wap up” Wrk and “Enhancenents and Defi ci enci es”
Wrk at the SJRPP

Petitioner contends that the SIRPP “wap up” work and
“enhancenents and deficiencies” work qualify for the plant
facility rule of TRA section 203(b)(1)(C). This property was
pl aced in service during the 1988, 1989, and 1990 taxabl e years
with tax bases of $1, 702,649, $2,376,238, and ($360, 804),

respectively. Respondent argues that the SIJRPP itens do not
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qual i fy under TRA section 203(b)(1)(C) because petitioner failed
to introduce a witten specific plan and failed to incur or
commt nore than one-half of the construction costs by Decenber
31, 1985.

a. Witten Specific Pl an

Petitioner and respondent agree that the SIJRPP was built
pursuant to witten specific plans. However, respondent contends
that petitioner fails to neet the witten specific plan
requi renment of TRA section 203(b)(1)(C because petitioner failed
to proffer any plans, draw ngs, blueprints, etc., verifying its
intentions to construct these itens as of Decenber 31, 1985.

Petitioner offered the testinmony of M. Reid, a | ead project
schedul er for petitioner, that FPL constructed the SIJRPP using
nmore than 70,000 drawings. He testified that specific plans were
used for even the snall est conponents of the SIRPP s
construction. However, petitioner offered into evidence only the
general mai ntenance drawi ngs for the SIRPP.

TRA section 203(b)(1)(C expressly requires that a taxpayer
construct a plant facility pursuant to a “witten specific plan”
The conference report indicates that this elenent is necessary to
establish that a taxpayer intended to construct the itemfor
which an ITCis claimed. H Conf. Rept. 99-841 (Vol. I1), supra

at 11-57, 1986-3 C.B. (Vol. 4) at 57.



- 193 -

No doubt, petitioner constructed the SIJRPP usi ng extensive
and specific drawi ngs and diagrans. Yet the plan introduced by
petitioner |acked the specificity necessary to identify the “wap
up” work and “enhancenents and deficiencies” work. Wile
petitioner argues that M. Reid |linked each work order in issue
to the original witten plan, TRA section 203(b)(1)(C requires
that a taxpayer introduce an actual witten plan that
specifically identifies the itens in order to receive the ITC
under the plant facility rule. Wthout the “witten specific
pl an”, we cannot determ ne whether these itens were part of the
pl ans for the SIRPP as of Decenber 31, 1985, or whether these
specific itens result from subsequent plans.

We al so note that the plan introduced by petitioner is the
seventh revision, dated after Decenber 31, 1985. The exact date
of the revisionis illegible, but it appears to have been nmade in
1988. The conference report indicates that insignificant
nodi fication to the “witten specific plan” will not jeopardize
an | TC under the plant facility rule; however, significant
revisions after Decenber 31, 1985, wll disqualify a plant
facility construction fromthe relief provided by TRA section
203(b)(1)(C. H Conf. Rept. 99-841 (Vol. I1), supra at 11-57,
1986-3 C.B. (Vol. 4) at 57. Petitioner failed to prove that
these revisions were insignificant, and M. Reid testified that

he did not know whether the revisions were significant.
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We find that petitioner failed to offer into evidence a
“witten specific plan” relating to the “wap up” work and
“enhancenents and defici encies” work.

b. Costs Commtted or Incurred

Even assum ng arguendo that petitioner’s plan satisfies the
witten specific plan requirenent, we find that petitioner did
not commt or incur one-half of the construction costs as of
Decenber 31, 1985. Petitioner asserts that it satisfied this
requi renent because it was jointly obligated for the construction
contracts entered into by the JEA. Respondent argues that
petitioner cannot incur or commt nore than 20 percent of the
construction costs to the SIJIRPP because petitioner owns only a
20-percent interest in the power plant.

Wi | e respondent relies on Payless Cashways, Inc. V.

Comm ssioner, 114 T.C. 72 (2000), petitioner attenpts to

di stinguishes its case from Payl ess Cashways. |In Payless

Cashways, this Court exam ned the equi pped building rule of TRA
section 203(b)(1)(C.*® The Court found that the taxpayer did

not “incur or conmmt” nore than 50 percent of the costs because

131 TRA sec. 203(b)(1)(C provides the elenents for both the
equi pped building and the plant facility transitional rules. The
conference report indicates that the elenents of these two
transitional rules have the sane neaning. See H Conf. Rept.
99-841 (Vol. 11), supra at 11-57, 1986-3 C.B. (Vol. 4) at 57
(noting that the equi pped building rule applies when there is a
buil ding and that the plant facility rule applies “where the
facility is not housed in a building.”).
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the limted partnership incurred the expenses under the
construction contract, not the taxpayer who was a |limted
partner. 1d. at 82. “The TRA transitional provisions nmake no
accommodation for attributing costs incurred by a limted
partnership to the partners for the purpose of determ ning
whet her they have ‘incurred or conmtted costs.” |[|d.
Furthernore, the Court stated that even if the taxpayer could
attribute the costs incurred, those costs attributable to the
taxpayer would be limted to its percent interest in the
part nership, which was approximately 16 percent. 1d.

According to the agreenent for joint ownership, construction
and operation, the JEA and FPL agreed to own the SJRPP as tenants
in comon. The JEA owned an 80-percent undivided interest, and
FPL owned a 20-percent undivided interest. The agreenent
provi des
that “The Co-owners shall pay into the Construction and Pl ant
Account (i) in proportion to their Omership Interests amounts of
Costs of Construction and Costs of Plant incurred or accrued
after the date of the O osing”.

We agree with respondent that petitioner’s 20-percent
ownership interest in the SJIRPP limts its costs incurred or

committed to no nore than 20 percent. Payless Cashways supports

the finding that petitioner did not satisfy the costs incurred or

commtted requirenent of the plant facility transitional rule.
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We find Payl ess Cashways instructive because it notes that “if

such attribution were proper, we would be unwilling to attribute
to Payl ess nore than 16. 67 percent of the costs of construction,
whi ch was the extent of Payless’ interest in the TPS,
partnership.” 1d. at 82. 1In this case, we find that attribution
to FPL is proper because petitioner incurred the expenses as a

tenant in comon, not as a partner. W follow the guidance of

Payl ess Cashways by Iimting the construction costs conmtted or
incurred by petitioner to its percentage of ownership. Because
FPL owned only a 20-percent interest in the SIRPP, its percentage
of the construction costs is limted to 20 percent; therefore,
FPL does not satisfy the plant facility requirenment because it
has not incurred or commtted nore than one-half of the
construction costs.

Because petitioner failed to provide a witten specific
plan, and failed to incur or conmt one-half of the construction
costs, we hold that petitioner is not entitled to an ITC for the
“wap up” work and “enhancenents and deficiencies” work at the
SIRPP under TRA section 203(b)(1)(C

3. Di stribution and Transm ssi on Substati ons

Petitioner clains that transfornmers and ot her equi pnent
installed at the distribution and transm ssion substations
qualify for I'TCs under the plant facility transitional rule.

The distribution and transm ssion substation conponents for which
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petitioner clainms I TCs were placed in service during the 1988,
1989, and 1990 taxable years with tax bases of $3, 264, 386,
$8, 091,517, and $4, 413,670, respectively. Respondent contends
that petitioner failed to introduce witten specific plans. In
addi tion, respondent asserts that these substations do not
qualify for the plant facility rule because petitioner did not
begi n construction and did not commt to the construction costs
by Decenber 31, 1985.

a. Witten Specific Pl an

We find that petitioner satisfies the “witten specific
pl an” requirement of the plant facility transitional rule. Ken
Veronee, a substation engineer for FPL, testified that the plot
pl ans showed “the | ocation and the nunber of the transfornmers” at
the substations. At trial, M. Veronee specifically identified
t he equi pment on each plot plan and testified that the equi pnment
for which petitioner seeks an I TC was “within the scope” of the

original plan.®® The plot plans consist of diagrans that

132 For the follow ng substations, petitioner introduced the
pl ot plans and M. Veronee testified that the transfornmers and
ot her equi pnent at issue were included in these plans: Alva
substation; Babcock substation; Cedar substation; Court
substation; Broward and Crystal substations; Deltona substation;
Dunf oundi ng substation; Golden Gate substation; Hollybrook
substation; Lakeview substation; Lew s substation; Lindgren
substation; Mam Lakes substation; MI|am substation; Park
substation; Howard and Proctor substation; Rensburg substation;
Ruboni a substati on; Saga substation; Southside substation;
Springtree substation; St. Joe substation; Sweetwater substation;
W I | ow substation; and W nkl er substation.
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specifically depict and |locate the transforners at the
di stribution and transm ssion substations.

Respondent asserts that petitioner does not satisfy the
“witten specific plan” requirenment because the “di agrans
submtted by FPL included revisions after Decenber 31, 1985.”" W
di sagree with respondent. As we noted, the conference report
indicates that a taxpayer may nodify the witten plan as |ong as
the nodifications are not significant. H Conf. Rept. 99-841
(Vol. 11), supra at 11-57, 1986-3 C.B. (Vol. 4) at 57. M.
Veronee testified that the revisions nmade after Decenber 31,
1985, reflect the original design for each substation. Because
these nodifications adhere to the original design, we believe
that they are insignificant and all owabl e under TRA section
203(b) (1) (©O.

Al though M. Veronee testified that the Hi atus substation
pl ot plan woul d have contained information simlar to that in the
ot her plot plans, petitioner did not introduce the plot plan for
this substation. As a result, petitioner does not satisfy the
“witten specific plan” requirenment for the H atus substation.
For the remaining substations at issue, the plot plans satisfy
the “witten specific plan” requirenent of TRA section
203(b) (1) (O because the plans provide witten diagrans of the
substations and specifically identify the equi pnent that

petitioner constructed.
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b. Commencenent of the Construction

Petitioner argues that it began construction of each
subst ati on before Decenber 31, 1985, and for each of the itens at
i ssue, construction commenced on the sane date as the underlying
substation. Respondent argues that construction did not begin
until after Decenber 31, 1985, because the plant facility rule
requires that the equi pnment at these substations nust be anal yzed
separately fromthe original construction

TRA section 203(b)(1)(C requires that the construction of a
plant facility nmust have commenced as of Decenber 31, 1985, to
qualify for relief fromthe ITC repeal. Further, TRA section
203(b)(4) defines the term*®“plant facility” as a “single
operating unit” and as a “single unitary project”.

In a prior repeal of the ITC, plant facility transitional
relief applied to each operating unit separately. In OKC Corp.

v. Comm ssioner, 82 T.C. 638, 658 (1984), this Court rejected the

t axpayer’s argunent that the entire refinery, including the

al kylation unit, constituted a plant facility. 1In citing the

| egi slative history, the Court indicated that Congress rejected
this interpretation of a plant facility. The Court stated:
““the fact that a single operating unit or processing operation
I's connected, by pipes, conveyor belts, etc., to one or nore
other units or processing operations in an integrated processing

or manufacturing system does not cause the whole systemto be a
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plant facility.’”” [Id. at 653-654 (quoting S. Rept. 91-552, at
235 (1969), 1969-3 C.B. 423, 572, and citing simlar |anguage in
H Rept. 91-413 (Part 1), at 187, 1969-3 C.B. 200, 317). The
refinery’s operation did not depend on the al kylation unit, as
denonstrated by its operation for several years before the
construction of the alkylation unit. [d. at 654. The Court held
that the alkylation unit itself, not the refinery as a whole, was
the “plant facility” under section 49(b)(3) of the 1969 Code.
| d.

Li ke the alkylation unit in OKC Corp. v. Conm ssioner,

supra, petitioner’s transfornmers and ot her equi pnment at issue are
distinct fromthe original substation construction. The
substations were placed in service and in operation before the

installation of the itens at issue.®® For exanple, the Alva

133 See appendi x A, which provides the dates that petitioner
approved the ER for each of the itens at issue. Each substation
and the date that it was placed in service or scheduled to be
conpleted is as foll ows:

Subst ati on Dat e
Al va Sept. 1980
Babcock May 1985
Cedar June 1981
Court May 1981
Cryst al Soneti nme between 1970 and 1972
Del t ona July 1984
Dunf oundl i ng Nov. 1982
Gol den Gate Dec. 1983
Hol | ybr ook 1988
Lakevi ew Mar. 1982
Lew s May 1972

(continued. . .)
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substation operated for at |east 8 years before petitioner added
the equi pment for which it clains an I TC. Because petitioner
operated these substations for several years before the addition
of the itens at issue, we conclude that the transforners, not the
entire substations, constitute the plant facilities for purposes
of TRA section 203(b)(1) (0.

Because we find that the equipnent at issue, not the entire
substation, constitutes the plant facilities, petitioner had to
comence construction of these itens by Decenber 31, 1985. Sec.
49(e); TRA section 203(b)(1)(C. The record reveal s that
construction of the itens at issue did not begin by Decenber 31,
1985. M. Veronee testified that FPL's procedure generally
requires that both a budget item and an expenditure requisition
recei ve approval before construction begins. For the itens at
issue, all of the expenditure requisitions received approval

after the year 1985. See appendix A (listing the expenditure

133(, .. continued)

Li ndgren Soneti me between 1971 and 1973
M am Lakes Somret i ne between 1970 and 1972
M| am 1973

Par k June 1986

Pr oct or Nov. 1984

Rensbur g May 1984

Ruboni a Nov. 1985

Saga June 1981

Sout hsi de May 1983

Springtree July 1980

St. Joe 1973

Sweet wat er Somret i ne bet ween 1980 and 1982
W1l ow Dec. 1982

W nkl er June 1986
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requi sition approval dates). W find that petitioner failed to
begi n construction by Decenber 31, 1985, as required by the plant
facility transitional rule.

C. Costs Commtted or Incurred

Even assum ng arguendo that petitioner had commenced
construction as required by TRA section 203(b)(1)(C, we agree
with respondent that FPL failed to incur or conmt to the
construction costs by Decenber 31, 1985. TRA section
203(b) (1) (O requires that “nore than one-half of the cost of
such * * * facility has been incurred or commtted by” Decenber
31, 1985. See sec. 49(e).

Petitioner asserts that it had conmtted to 100 percent of
the construction costs, as evidenced by the plot plan. W
di sagree. W think that the plain nmeaning of “conmtted”, as
used in TRA section 203(b)(1)(C, requires that a taxpayer
contract for, or be obligated to, the construction of the
property. See Webster’'s Third New International Dictionary 457
(1986) (defining “commt” as to “contract or bind by obligation
to a particular disposition”).

Al t hough the plot plans provide for additional transforners
that petitioner may install in the future, M. Veronee testified
that the plans did not mandate that petitioner construct these

additional itens. M. Veronee further testified that petitioner
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woul d only install the additional transforners when increased
demand required FPL to expand. M. Veronee testified:
Q And Fl orida Power & Light would have put the

second transfornmer in only when and if growth reached
the point where it was necessary? [Enphasis added. ]

A That is correct.
These plans were projections for the future, which allowed FPL to
expand its facilities to satisfy increased demand or to inprove
reliability. Wile the plot plans allowed petitioner to add
transforners and ot her equi pnent as needed, the plans did not
obligate petitioner to construct any of these itens. Because
petitioner was never bound to conplete the projects outlined in
the plot plans, we conclude that petitioner did not conmt to
one-hal f of the construction costs as of Decenber 31, 1985, as
requi red by TRA section 203(b)(1)(C.

Because petitioner failed to begin construction or commt to
one-hal f of the construction costs as of Decenber 31, 1985, we
hold that TRA section 203(b)(1)(C does not provide petitioner
with relief fromthe ITC repeal for the distribution and

transmn ssi on subst ati ons.
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Concl usi on

W find that petitioner is not entitled to relief fromthe
| TC repeal pursuant to section 49(e) and TRA sections 203 and
204.

To reflect the foregoing,

An appropriate order wll

be i ssued.
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Appendi x A

Equi pnent Installed at Substations

The first colum of the table shows the nanme by which FPL
refers to the substations. The second colum, “plot plan,”
depicts the year the first plot plan was created and the nunber
of transformers shown on that plot plan. Generally, FPL
initially installed fewer transformers on a substation than were
depicted on the plot plan.*® The third colum provides the ER
for which FPL seeks an ITC. That colum is further broken down
into four subcolums: (1) The ER nunber; (2) the date
approved; ¥ (3) the anobunt authorized; and (4) how the nobney was

expended. 13

134 For exanple, M. Veronee expl ai ned:

Again, on the plot plan we lay the [Al va] substation out for
an ultimate two transfornmer station. Qur distribution

pl anni ng group said, you know, that we needed to buy this

pi ece of property and the ultimte devel opnent of this
substation

M . Veronee expl ained that FPL al ways pl anned, designed, and

i ntended the Alva substation to have a second transforner, but
“I't just took those seven or eight years for the load to grow in
the area for reliability to require us to add that second
transforner.” His testinony was generally consistent with the
ot her substations shown on our table.

135 The ER s contain nunerous areas for signatures.
Typically, the ER was not signed by all of the individuals at the
sanme tinme. Accordingly, we have listed the year(s) during which
the ER was si gned.

136 Generally, M. Veronee testified that equi pnent added
(continued. . .)



- 206 -

Subst ati on Pl ot Pl an Expendi ture Requisition
Name
Year # ER Dat e Anmpunt Equi prent  f or
Transformers No. Appr oved which I TC
Cl ai ned
Al va 1979 2 1772 | 1986/ 1987 $514, 752 29 transformer
Babcock 1984 3 3643 1988 103, 230 39 feeder
7228 | 1989/ 1990 558, 171 4th f eeder
Cedar 1980 - 4198 1988 664, 050 138-kV
termnal |ine
Court 1980 3 4023 1988 226, 500 5th & Gth
f eeders
6035 1989 773,918 39 transfornmer
Crystal 1970 3 2422 1987 121, 000 5th f eeder
7867 | 1989/ 1990 952, 345 39 transfornmer
Del t ona 1983 3 4475 1990 733, 616 29 transformer
Dunf oundling | 1971 3 3091 | 1987/1988 78,591 4th f eeder
Gol den Gate 1982 3 5180 | 1988/ 1989 97, 633 4th f eeder
Hol | ybr ook 1985 3 6029 1989 2,214, 158 Const ruct
substation, 2
transforners,
3 feeders
Lakevi ew 1975 3 2459 1987 89, 750 6t" f eeder
3740 | 1988/ 1989 92, 000 7" f eeder
Lew s 1972 3 2534 1987 83, 150 4th f eeder
4635 1988 83, 327 5th f eeder
6810 | 1989/ 1990 597, 503 add
t ransf or mer
Li ndgren 1970 4 2406 1987 94,138 oth f eeder

136, .. conti nued)
under each ER was within the original scope of that substation's
plot plan. He testified that the installation of the equipnent
in those ERs was with the original scope of the plot plans, and
that FPL was commtted to install the nunber of
transforners/feeders as depicted on the original plot plan for
each substation

Generally, the ERs explain that the expenditures for such
equi pnent were needed because of increased | oad grow h.
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6882 | 1989/ 1990 113, 129 10'" f eeder
M am Lakes 1971 4 4443 1988 1, 625, 900 Construct 2
t ransf or mer
section of
subst ati on
M | am 1972 3 4024 1988 137100, 395 6t" f eeder
6036 1989 688, 007 39 transfornmer
Par k 1985 2 4021 1988 108, 124 3¢ feeder
6019 1989 138696, - - - 29 transformer
4th f eeder
Pr oct or 1985 3 2044 1987 639, 169 29 transformer
& 3¢ feeder
Rensbur g 1983 3 4261 1988 549, 791 29 transformer
5216 1989 210, 616 39 & 4th feeder
Ruboni a 1983 3 5336 1988/ 1989 760, 002 29 transformer
& 3¢ f eeder
Saga 1977 4 3245 1987/ 1988 590, 893 29 transformer
Sout hsi de 1982 4 4366 1988 81, 457 6t" f eeder
Springtree 1975 3 6603 1391989 140815, 127 3¢ transf ormer
St. Joe 1980 2 2707 1987 115, 614 39 feeder
Sweet wat er 1981 3 4067 1988 103, 669 5th f eeder
W11l ow 1982 3 2643 1987 88, 222 5th f eeder
W nkl er 1985 3 4385 1988 601, 438 39 feeder & 2
t ransf or mer
Hi at us 1985 —(no plot 2522 1987 684, 095 24 transf ormer
pl an)
4557 1988 114, 860 39 feeder
5662 1989 96, 015 4th f eeder

137Because of the quality of the exhibit in evidence, we are
not sure that this figure is accurate.

138Because of the quality of the photocopy in the record, the
Court cannot read the exact anount of the ER

13911 | egi bl e.

140111 egi bl e.
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Appendi x B

DRI Proj ect

The first colum is the nane of the DRI project. The second

colum is the “effective date” of the DRI project. The third
colum |ists FPL’s work order nunber (WD or sonetines, as
referenced, the ER nunber. The fifth and sixth columms state the

amount and date authorized under the specific WO or ER

Nane Ef fective Wor k Anpunt Year
Dat e O der Aut hori zed Aut hori zed
Boynt on Beach 5/ 7/ 1974 1450 $115, 734 1989
Mal |

Frenchman’ s 10/ 23/ 1973 199 $24, 933 1988
Creek

200 $65, 193 1990

201 $37, 187 1990

516 $35, 201 1990

517 $19, 017 1990

2474 $30, 121 1990

2552 $34, 064 1990

2885 $16, 570 1990

4259 $25, 983 1990

7922 $26, 355 1987

Grand Har bor 10/ 23/ 1985 7568 $37, 552 1988

Har bour Ri dge 12/ 21/ 1982 2142 $19, 919 1990

2555 $26, 449 1990

141 Generally, with respect to each WO there are nany
revisions, adjustnents, etc. These changes generally affected
t he anobunt authorized. Additionally, the changes were nmade on
vari ous dates. The amount authorized shown in our table is the
anount aut horized on the |ast change/revision in the record.
Additionally, the date authorized listed in the table is taken
fromthe last change or revision and lists only the year
aut hori zed since the WO s and ER s contai n nunmerous signhature
i nes and dates signed.
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3877 $36, 602 1988
3797 $70, 003 1990
Mapl ewood 2/ 6/ 1974 1123 $56, 332 1988
2341 $35, 978 1990
4322 $80, 148 1991
5523 $17, 678 1990
8537 $15, 060 1990
Mot or ol a 1/7/ 1980 1729 $15, 468 1990
6390 $61, 160 1990
Pal m Beach 2/ 16/ 1982 1942 $62, 584 1989
Internatl.
Ai rport 2188 $152, 745 1990
2617 $40, 322 1990
1424378 $346, 203 1988
PGA Nat i onal 8/ 31/ 1978 1029 $65, 273 1990
1139 $20, 645 1990
1634 $204, 505 1990
1755 $53, 922 1990
2156 $60, 971 1990
2779 M ssi ng
8795 M ssi ng
Quant um Par k 12/ 18/ 1984 5002 $79, 164 1989
5010 $27, 568 1988
5011 $39, 368 1989
5019 $47, 420 1988
5020 $32, 830 1990
5511 $111, 014 1990
5514 $53, 763 1988
9309 $52, 161 1988
Savanna Cl ub 4/ 27/ 1982 4762 $34, 777 1990
4763 $57, 845 1990
4764 $62, 653 1990
2 This is an ER nunmber not a WO nunber.
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4768 $43, 718 143,

4914 $31, 308 1989

Vista Center 10/ 16/ 1984 2519 $50, 298 1990

1992 $39, 666 1990

W I | oughby 9/ 24/ 1985 9009 $12, 195 1990

4122 $51, 345 1989

4729 $85, 855 1990

5559 $18, 807 1989

Hammock Dunes 1443/ 1984 4774 $76, 748 1990

4788 $4, 604 1990

5029 $51, 559 1991

5205 $21, 023 1991

5221 $157, 858 1991

5383 $33, 392 1990

Mat anzas Shore 2/ 1985 5410 $26, 160 1990

5447 $41, 487 1990

5668 $54, 711 1990

9313 $16, 980 1988

Spoonbi I | Bay 5/ 28/ 1975 3615 $134, 010 1989
(Perico Bay)

3477 $35, 709 1989

3487 $91, 918 1989

3601 $16, 511 1989

Al rpo(;tt Cor p. 1455/ 1984 2574 $8, 868 1988

r.

143 This WD contains no signature or date.

144 The Devel opnent of Regional |npact Project List states
“Date D.O. |ssued”.

145 Council revi ew date.
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Datran Ctr. 1469/ 10/ 1985 8169 $102, 246 1988
Br eakaway 10/ 2/ 1985 3838 $13, 089 1988
Trails

Heat hr ow 2/ 28/ 1974 1621 $29, 051 1989
678 $42, 609 1991

1618 $54, 074 1990

Waterford 4/ 24/ 1974 2862 $16, 854 1991
3007 $20, 950 1989

3172 $21, 509 1989

3531 $20, 965 1990

3533 $24, 015 1990

3645 $25, 548 1990

3646 $45, 486 1990

3647 $24, 907 1990

Ki ngs Lake 1/ 15/ 1974 4757 $24, 756 1989
W ndener e 9/ 16/ 1975 2760 $11, 203 1989
4960 $26, 005 1989

5744 $19 1990

5779 $23, 580 1989

Pel i can Bay 4/ 19/ 1977 856 $95, 965 1989
923 $27, 639 1991

926 $114, 020 1991

937 $59, 680 1990

1171 $33, 823 1991

3073 $32, 091 1989

5442 $53, 530 1988

146 The record contains a letter fromthe South Florida
Regi onal Pl anning Council dated Sept. 10, 1985, which explains to
the then Dade County Mayor that the Datran Center Application for
Devel opment Approval contained sufficient information for
regional inpact review. The letter also states that a draft
report and recommendations were tentatively schedul ed to be
presented for action at the regular council neeting on Nov. 4,
1985.
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5954 $35, 951 1991

6156 $74, 175 1990

6268 $77, 424 1991

6306 $57, 387 1990

6520 $28, 880 1990

Burnt_Store 2/ 27/ 1984 2219 $61, 605 1990

Mar i na

4351 $26, 562 1990

Boni ta Bay 11/ 16/ 1981 4869 $22, 995 1989

4870 $23, 773 1990

4944 $26, 627 1990

5374 $18, 992 1988

5646 $27, 207 1990

5668 $27, 286 1990

5729 $36, 965 1990

6219 $15, 625 1990

6275 $20, 543 1989

6384 $136, 490 1991

6387 $29, 557 1990

6473 $68, 247 1991

6593 $59, 070 1990

6629 $18, 270 1991

6681 $46, 776 1990

6711 $19, 269 1990

Enmeral d Lakes 6/ 4/ 1985 5126 $32, 317 1989

5966 $30, 999 1990

Par ker Lakes 1/ 10/ 1983 3718 $65, 191 1989
3990 $93, 658 1989/ 1990

9296 $28, 559 1990

Berkshire 8/ 16/ 1983 5197 $49, 794 1989

Lakes

5308 $47, 068 1988

5309 $16, 499 1989

5760 $92, 232 1990

6512 $65, 903 1990
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6770 $25, 740 1990

Gat eway 5/ 31/ 1985 1007 $22, 385 1990

3155 $165, 354 1989

3239 $38, 722 1989

3244 $54, 324 1989

3597 $56, 386 1988

3598 $19, 209 1989

3768 $19, 245 1990

3829 $28, 686 1989

3850 $34, 395 1989

3928 $33, 348 1989

3937 $25, 739 1990

4177 $43, 808 1990

4208 $43, 501 1991

9195 $34, 800 1989

Pal mer Ranch 12/ 18/ 1984 1980 $27, 463 1988

4367 $60, 819 1990

4378 $59, 444 1989

4731 $53, 266 1990

Vi neyards of 5/ 7/ 1985 2548 $16, 872 1988
Napl es

2988 $19, 541 1989

3262 $27, 613 1988

3402 $10, 298 1989

4872 $63, 110 1988

4958 $24, 903 1988

5049 $26, 363 1989

5217 $59, 325 1988

6454 $11, 000 1990

St oneybr ook 10/ 18/ 1984 7848 $88, 661 1990

( Cor kscrew

Pi nes)

Lely Resort 5/ 21/ 1985 5528 $28, 743 1990

6075 $61, 564 1991

6316 $29, 834 1990




- 214 -

6456 $84, 443 1991

6457 $29, 255 1992

6510 $187, 810 1991

Martin Downs - - 147 4686 $7, 234 1990
4893 $2, 542 1990

4894 $2, 414 1990

3616 $97, 753 1990

4161 $113, 422 1989

4264 $13, 880 1988

4404 $74, 433 1990

993 $47, 218 1991

4984 $5, 791 1990

895 $14, 175 1989

West on 1486/ 1984 6140 $19, 751 1988
6141 $86, 255 1989

5175 $31, 143 1990

1492523 $748, 300 1988

5238 $21, 375 1990

147 There is no evidence in the record as to the “effective
date”. The record does contain a letter from FPL dated Feb. 22,
1980.

148 The docunent in evidence states “Review Date”.

149 This is an ER nunber, not a WO nunber.



