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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

THORNTON, Judge: Pursuant to section 6015 petitioner seeks
relief fromjoint and several liability for unpaid Federal incone

tax liabilities for 1998 and 2000.1

1Unl ess otherwi se indicated, all section references are to

the I nternal Revenue Code, as anended, and all Rul e references
are to the Tax Court Rules of Practice and Procedure. All dollar
(continued. . .)
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FI NDI NGS OF FACT

The parties have stipulated sone facts, which are so found.
When he petitioned the Court, petitioner resided in Arkansas.

During the years at issue, petitioner was known as Fadi
Franca. He and Renee Franca (Ms. Franca), who was then his wfe,
conducted a painting business under the nanme Justin Painting Co.
Petitioner did all the painting work, and Ms. Franca perforned
ot her duties, such as neking estimtes, buying paint, and
handling finances. On May 29, 2001, petitioner and Ms. Franca
divorced. Pursuant to the consent judgnent of divorce,
petitioner was awarded the business assets and interest in Justin
Painting Co. as his sole and separate property.

Petitioner and Ms. Franca filed joint Federal incone tax
returns for each taxable year 1988 through 2000. Mst of the
taxabl e i ncome reported on their 1998 and 2000 joint returns was
fromtheir painting business--$34,199 in 1998 and $24, 220 in
2000. The returns listed petitioner as the proprietor of this
busi ness. The 1998 joint return showed a tax liability of
$5, 023, which was not paid in full when the return was filed.?
The 2000 joint return showed a zero tax liability, but respondent

determ ned that the return erroneously showed duplicative credits

Y(...continued)
anounts are rounded to the nearest doll ar.

2Renee Franca, petitioner’s ex-wife, has paid part of this
l[iability, but an unpaid bal ance renains.
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of $1,711, resulting in an underpaynent of the sane anount.
Respondent summarily assessed the 1998 and 2000 unpai d taxes
W thout issuing a notice of deficiency.

On Decenber 4, 2007, petitioner filed Form 8857, Request for
| nnocent Spouse Relief, requesting relief with respect to
t axabl e years 1998 and 2000. On the Form 8857, petitioner
i ndicated that he and Ms. Franca had filed joint returns for 1998
and 2000 but also stated that he did not know whether he had
signed the returns or whether his signature was forged. On My
2, 2008, respondent issued to petitioner a final determ nation
denying his request for relief.

OPI NI ON

Married taxpayers generally may elect to file a joint
Federal inconme tax return. Sec. 6013(a). After making the
el ection, each spouse is jointly and severally liable for the
entire tax due on their aggregate incone. Sec. 6013(d)(3). An
i ndi vidual who has filed a joint return may seek relief from
joint and several liability under section 6015.

Filing a Joint Return

Petitioner appears to assert that he did not sign the

returns in question for 1998 and 2000.3® |f petitioner neans

3A signature for Fadil Franca appears on each return.
It is true that these signatures, made in a fem nine hand, differ
mar kedly from petitioner’s signature as it appears on other
docunents in the record. But even if petitioner did not inscribe
(continued. . .)
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thereby to assert that he did not file joint returns for those
years, his assertion would be self-defeating, since filing a
joint return is a prerequisite to his obtaining relief fromjoint
and several liability under section 6015. See sec. 6015(a);

Raynond v. Conm ssioner, 119 T.C 191, 195-197 (2002).

In any event, petitioner has stipulated that he and Ms.
Franca filed joint returns for 1998 and 2000 as well as for al
ot her years from 1988 t hrough 2000.4 W treat this stipulation
as a conclusive adm ssion. See Rule 91(e).

Availability of Relief Under Section 6015

Section 6015 generally offers three avenues of possible
relief under subsections (b), (c), and (f). Relief under
subsections (b) and (c) is available only with respect to
understatenents of tax. See sec. 6015(b)(1)(B), (c)(1). Because
petitioner’s liability is due to underpaynents rather than
understatenents of tax, he does not qualify for relief under

section 6015(b) or (c). Accordingly, petitioner’s sole avenue of

3(...continued)
his signature on the returns, this does not necessarily nean that
he did not file joint returns. |If an inconme tax return is
i ntended by both spouses as a joint return, it is not
determ native that one spouse failed to signit. See Apin v.
Comm ssi oner, 270 F.3d 1297, 1301 (10th Cr. 2001), affg. T.C
Meno. 1999-426; Estate of Canpbell v. Comm ssioner, 56 T.C. 1, 12
(1971); Heimyv. Conm ssioner, 27 T.C. 270, 273 (1956), affd. 251
F.2d 44, 45 (8th Cr. 1958).

“Simlarly, on Form 8857, Request for |nnocent Spouse
Relief, petitioner indicated that he had filed joint returns for
1998 and 2000.
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relief is through section 6015(f). See Washington v.

Comm ssioner, 120 T.C 137, 146-147 (2003).

A taxpayer who does not qualify for relief under section
6015(b) or (c) can qualify for relief under section 6015(f) if,
taking into account all the facts and circunstances, it would be
inequitable to hold the taxpayer liable for any unpaid tax or
deficiency. Sec. 6015(f)(1). Rev. Proc. 2003-61, 2003-2 C. B
296, prescribes guidelines for determ ning whether an individual
qualifies for relief under section 6015(f). It sets forth seven
threshol d conditions that the requesting spouse nust satisfy
before the Comm ssioner will consider a request for relief under
section 6015(f). One threshold condition is that, subject to
certain specified exceptions that do not pertain to this case,
the incone tax liability fromwhich the requesting spouse seeks
relief nmust be attributable to the other spouse. Rev. Proc.
2003-61, sec. 4.01(7), 2003-2 C.B. at 297.

We | ack evidence that m ght enable us to allocate the inconme
of Justin Painting Co. between petitioner, who did all the actual
pai nting, and Ms. Franca. W find it noteworthy, however, that
t he divorce judgnment awarded the business to petitioner as his
sol e and separate property. Petitioner has not shown that the
income tax liability fromwhich he seeks relief is attributable

to Ms. Franca. See &olden v. Conmi ssioner, T.C. Mnp. 2007-299,

affd. 548 F. 3d 487 (6th G r. 2008). Nor has petitioner shown
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that he neets any of the specified exceptions to this threshold
condition for the IRS to grant equitable relief.®> For this
reason, if for no other, we conclude that petitioner does not
qualify for equitable relief under section 6015(f).

Al ternatively, we conclude that, apart fromfailing to
satisfy the just-described threshold condition, petitioner has
failed to show other facts and circunmstances that would justify
granting himequitable relief, pursuant to the factors listed in
Rev. Proc. 2003-61, sec. 4.03, 2003-2 C. B. at 298-299, or

otherwi se. See dson v. Conm ssioner, T.C. Mnop. 2009-294. I n

his petition, petitioner asserts primarily that he is entitled to
i nnocent spouse relief because the 1998 and 2000 i ncone tax
l[iabilities were “held” in the name of Ms. Franca, who included
the debts in her 2003 bankruptcy filing. The record does not
suggest, however, that Ms. Franca had a | egal obligation to pay

t he outstanding 1998 and 2000 joint tax liabilities pursuant to a
di vorce decree or agreenent. See Rev. Proc. 2003-61, sec.
4.03(2)(a)(iv), 2003-2 C.B. at 298. Petitioner has stipul ated

that Ms. Franca did not abuse himand that he was not in poor

°The specified exceptions to the threshold condition relate
to: (a) Attribution of an itemsolely due to the operation of
community property law, (b) nom nal ownership; (c)
m sappropriation of funds intended for the paynent of tax by the
nonr equesti ng spouse; and (d) abuse by the nonrequesting spouse
not anmounting to duress. Rev. Proc. 2003-61, sec. 4.01(7), 2003-
2 C.B. 296, 297-298. The parties have stipul ated that
petitioner’s ex-wife did not abuse him The record does not
suggest that any of the other exceptions apply.
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mental or physical health. It is unclear fromthe record whet her
petitioner knew or had reason to know that Ms. Franca woul d not
pay the inconme tax liabilities in question, whether he m ght have
recei ved significant benefit fromthe unreported inconme beyond
normal support, whether he would suffer economc hardship if
relief is denied, or whether he has nade a good-faith effort to
conply with incone tax laws in taxable years since 2001. See id.
sec. 4.03.

We sustain respondent’s determ nation that petitioner is
not entitled to relief pursuant to section 6015.

To reflect the foregoing,

Deci sion will be entered

for respondent.




