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WOLFE, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme that the petition was filed. Unless otherw se
indicated, all section references are to the Internal Revenue
Code in effect at relevant tines, and all Rule references are to
the Tax Court Rules of Practice and Procedure. The decision to
be entered is not reviewable by any other court, and this opinion

shoul d not be cited as authority.
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Respondent determ ned a deficiency in petitioner’s 2001
Federal income tax of $4,880.30. The issues for decision are
whet her petitioner is entitled to head of household filing status
and whether petitioner is entitled to a clainmed earned i ncone
credit of $3,906. Some of the facts have been stipulated and are
so found. W incorporate by this reference the parties’
stipulation of facts and the acconpanying exhibits. Petitioner
was a resident of Los Angeles, California, at the tinme he filed
his petition.

In 2001, petitioner resided with Yol anda Margarita Guzman
(Ms. Guzman) and their two children in a three-bedroom house
owned by Ms. GQuzman’s parents. Petitioner and Ms. Guzman were
not married. Their children are nanmed Cesar Mateo Di ego, born on
April 10, 1992, and Juliana Maria Di ego, born on May 3, 2000.
Ms. GQuzman’s parents, her brother, her sister, and her sister’s
husband and three children all resided in the same house with
petitioner, Ms. Guzman, and their two children.

On his 2001 Federal inconme tax return, petitioner reported
adj usted gross income (Ad) of $13,553, and conputed his tax as a
head of household. He also clainmed the follow ng: Dependency
exenpti on deductions for Ms. Guzman and their two children, an
additional child tax credit of $355, and an earned inconme credit
of $3,906. Respondent disallowed petitioner’s claimto the

dependency exenption deductions, the full anpbunt of the
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additional child tax credit, the head of household filing status,
and the full anpbunt of the earned incone credit. Respondent has
since stipulated that petitioner is entitled to the three
dependency exenption deductions and the additional child tax
credit.

Petitioner bears the burden of proving that respondent’s
determination is incorrect.! Rule 142(a). It is well
established that the Court is not bound to accept at face val ue
the self-serving testinony of a taxpayer or his or her close

relatives or intimtes. See, e.g., Tokarski v. Conmm ssioner, 87

T.C. 74, 77 (1986). Additionally, a taxpayer is required to
mai nt ai n per manent books of account or records sufficient to
establish the anount of his or her gross incone, deductions,
credits, or other matters required to be shown on his or her tax
return. Sec. 6001; sec. 1.6001-1(a), Incone Tax Regs.
Petitioner has failed to substantiate the clains set forth in his
tax return, has failed to maintain books and records of his
rel evant activities, and has failed to introduce credible
evi dence to support his factual allegations. Sec. 6001; sec.
1.6001-1(a), Incone Tax Regs.

The first issue for decision is whether petitioner is

entitled to head of household filing status. Section 2(b)

! Petitioner has not satisfied the requirements of sec.
7491(a); consequently, sec. 7491(a) does not shift the burden of
proof to respondent.
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provi des that a taxpayer nmay be considered a head of household if
the taxpayer is not married at the close of the taxable year and
mai ntains as his or her home a household that constitutes for
nmore than one-half of the taxable year the principal place or
abode, as a nenber of the household, of a son or a daughter or a
descendant of a son or a daughter or of certain other dependents
of the taxpayer, subject to exceptions inapplicable here. See
sec. 2(b)(1)(A). In addition, the taxpayer nust furnish over
hal f the cost of maintaining the household for the taxable year.

See sec. 2(b)(1); see also, e.g., Estate of Flem ng V.

Comm ssioner, T.C Meno. 1974-137 (holding that the definition of

a “household” is determned by all of the facts and circunstances
of a particular case and is not determ ned solely by physical or
t angi bl e boundari es).

Respondent contends that petitioner has not established that
he mai ntai ned a househol d for purposes of section 2(b), but that
petitioner is part of a |arger househol d established by M.
Guzman’ s parents, and, therefore, that petitioner does not
qualify as a head of household and is subject to tax at rates
prescribed for single taxpayers. Petitioner contends that the
space in Ms. GQuzman’s parents’ house really was a separate one-

bedroom apartnent that should itself be considered a househol d.
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He al so contends that he paid $500 in cash per nonth as rent to
Ms. GQuzman’s father (Julio Guzman) and ot herw se supported his
separate famly. W agree with respondent.

Petitioner has failed to present persuasive evidence
supporting his contentions. At trial, petitioner introduced a
handmade di agram of the house that purportedly showed that the
space occupi ed by petitioner, M. Guzman, and their two children
was physically separate fromthe rest of the house.? M. Guznan
testified that, in addition to the bedroom she and petitioner
and their children had their own kitchen area, bathroom and
separate entrance. This diagramand testinony are self-serving
and uncorroborated by any disinterested witnesses. Respondent
argues that the diagramis inconsistent with nmunicipal records
concerning the prem ses, particularly as to the nunber of
bat hroons. Neither Julio Guzman nor any ot her nenber of his
famly (except Ms. Guzman, who lived with petitioner) or neighbor
or friend appeared at trial to substantiate the self-serving
evi dence Ms. Guzman provided for petitioner.

Petitioner also presented a copy of an alleged | ease

agreenent between petitioner and Julio Guzman as well as rent

2 Ms. Guznan expl ained that her parents could cone into her
area of the house at will, but that she and petitioner did not
have free access to the front of the house at all tinmes. The
testinony indicates that the parents could | ock the access to
their portion of the house but that petitioner and Ms. Guzman did
not have a | ock for privacy.
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recei pts allegedly signed by Julio Guzman for the nmonthly rent
paynments. Once again, the alleged evidence produced by
petitioner is self-serving, uncorroborated, and unauthenti cat ed.
All the rent receipts appear to have been prepared and signed at
the same tine. Neither Julio Guzman nor his w fe appeared at
trial to verify that they received nonthly rent paynments from
petitioner. The supposed receipts on their face are not
credible. Petitioner has failed to present persuasive evidence
about Julio Guzman’s earnings or wealth. Petitioner selected the
pl ace of trial, and there is no apparent reason why he did not
arrange for Julio Guzman to appear and testify about the all eged
recei pts, the layout of his home, and other matters concerning
t he head of household issue. The failure of a party to offer
avail able testinony gives rise to the inference that it would

have been unfavorable to his contentions. Bresler v.

Conm ssioner, 65 T.C. 182, 188 (1975); Pollack v. Conmm ssioner,

47 T.C. 92, 108 (1966), affd. 392 F.2d 409 (5th Gr. 1968);

Wchita Term nal Elevator Co. v. Conm ssioner, 6 T.C. 1158, 1165

(1946), affd. 162 F.2d 513 (10th Cr. 1947). Under the
ci rcunstances of this case, we hold that petitioner is not
entitled to head of household filing status.

The second issue for decision is whether petitioner is
entitled to the clainmed earned inconme credit. Section 32(a)(1)

provides that an “eligible individual,” subject to certain
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[imtations, may claiman earned incone credit. Section
32(c)(1)(A) (i) defines an “eligible individual” as including an
i ndi vi dual who has a “qualifying child” for the taxable year. A
“qualifying child” includes a taxpayer’'s children or
grandchi |l dren, anong ot hers, who share the taxpayer’s principa
pl ace of abode for nore than one-half of the taxable year and who
meet certain age requirenents. Sec. 32(c)(3)(A and (B)(i)(1).
| f nore than one individual otherwi se would be treated as
eligible individuals with respect to the sane qualifying child
for the sane taxable year, only the individual with the highest
nmodi fied AG for that taxable year shall be allowed the earned
incone tax credit. Sec. 32(¢c)(1)(CO.

We hel d above that petitioner cannot claimhead of househol d
stat us because petitioner did not establish that he maintained a
separate household. Instead, the record reflects that petitioner
shared the household with Ms. Guzman’s extended famly;
therefore, either of Ms. Guzman’s parents or other nenbers of the
househol d m ght be treated as eligible individuals for purposes
of the earned inconme credit. See sec. 32(c)(1)(C. The inquiry
t hen beconmes whet her petitioner had a higher AD than Ms.
Guzman’s parents or other eligible individuals living in the
househol d. Petitioner has failed to introduce any evidence to
denonstrate that he had a higher AG than either of Ms. Guzman’s

parents. M. Guzman testified not only that she did not know
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what her father’s incone was for 2001, but al so that she even was
uncertain of what her father did for aliving. There is no
testinmony relating to the A of Ms. Guzman’s parents, who owned
t he house in which petitioner |ived, or of anyone else in the
famly living in the household. Under the circunstances of this
case, we find that petitioner has not substantiated his
contention, and we therefore hold that he is not entitled to the
cl ai med earned incone credit. Again we note that we have no
reason to doubt that petitioner could have arranged for M.
Guzman’s parents to testify or otherw se present evidence as to
their A. Petitioner failed to do so, and we nust concl ude that

this evidence woul d have been unfavorable to him See Bresler v.

Conmi ssi oner, supra; Pollack v. Conm ssioner, supra, Wchita

Term nal El evator Co. v. Commi SSioner, supra.

This matter was heard in Fresno, California. This Court
consi dered whether this matter m ght properly be continued to a
date and tinme in Los Angel es, where petitioner and petitioner’s
famly resided and this Court hears cases regularly. W were
concerned that any potential w tnesses, if present, would be
better able to substantiate petitioner’s contentions than only
petitioner and Ms. Guzman. Petitioner, neverthel ess, chose to
proceed in the absence of any w tnesses other than Ms. Guzman.
Accordingly, petitioner’s contentions were unsupported, and his

evi dence was unsubstanti ated and unaut henticated. He sinply did
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not present credible evidence to support his position.
Respondent nust be sustained on both issues presented for
deci si on.
Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.
To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




