PURSUANT TO INTERNAL REVENUE CODE
SECTION 7463(b),THIS OPINION MAY NOT
BE TREATED AS PRECEDENT FOR ANY
OTHER CASE.




T.C. Summary Opi nion 2008-136

UNI TED STATES TAX COURT

CARLOS FRANCO, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 26462-06S. Fil ed Cctober 28, 2008.

Carl os Franco, pro se.

Kevin W Coy, for respondent.

DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in

ef fect when the petition was filed. Pursuant to section 7463(b),
the decision to be entered is not reviewable by any other court,
and this opinion shall not be treated as precedent for any other
case. Unless otherw se indicated, subsequent section references

are to the Internal Revenue Code in effect for the years in



-2 -
issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.

Respondent determ ned deficiencies of $2,307 and $3,855 in
petitioner’s 2001 and 2002 Federal incone taxes, respectively.

Respondent concedes that petitioner has substanti ated
addi ti onal nont axabl e deposits of $605 for 2001 consisting of:
(1) $213 for a Federal tax refund; (2) $8 for a vehicle license
fee rebate; (3) $165 for gifts; and (4) $219 for a Federal tax
rebat e.

The issues remaining for decision are whether petitioner:
(1) Understated his 2001 and 2002 gross receipts on Schedul e C,
Profit or Loss From Business; (2) is entitled to claim Schedule C
busi ness expense deductions of $1,833 and $10, 011 for 2001 and
2002, respectively, and (3) is entitled to greater allowances for
item zed deductions than respondent determ ned for each year.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the exhibits received into evidence
are incorporated herein by reference. Wen petitioner filed his
petition, he resided in California.

Petitioner was self-enployed during 2001 and 2002, operating
a lawn care service. Petitioner filed Fornms 1040, U. S
I ndi vi dual I ncone Tax Return, and Schedules C for each year that

respondent exam ned. On his Schedules C petitioner reported
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Schedul e C gross receipts of $19,100 and $39,933 for 2001 and
2002, respectively. Respondent’s revenue agent (RA) and his
Appeal s officer (AO reconstructed petitioner’s Schedul e C gross
recei pts for each year using the bank deposits nethod.! Their

reconstructions

i ncl ude:
l[tem 2001 2002
Total deposits 1$16, 292 1$39, 418
Taxabl e deposits 215, 053 233,578

Cash expenditures that did not
cone from deposited funds or

nont axabl e sources 16, 725 %11, 520
Adj usted Sch. C gross receipts 431, 778 445, 098
Understatenment in Sch. C gross

receipts 512,678 55, 165

! For 2001 the RA determi ned that petitioner had total
deposits of $16,172 and $120 into his Bank of Anerica and
Washi ngton Mutual accounts, respectively. For 2002 the RA
determ ned that petitioner had total deposits of $38,978 and
$440 into his Bank of America and Washi ngt on Mt ual

accounts, respectively.

2 For 2001 the RA allowed petitioner reductions for

nont axabl e deposits of $239 for returned checks and $1, 000
for a | oan paynment received, determ ning taxable deposits of
$14,933 and $120 into his Bank of Anmerica and Washi ngton

Mut ual accounts, respectively. For 2002 the RA determ ned
total deposits of $38,978 and $440 into his Bank of Anerica
and Washi ngton Miutual accounts, respectively. The RA

al l oned petitioner reductions for nontaxabl e deposits of:

(1) $50 for a returned check; (2) $981 for a Federal tax
refund; (3) $1,700 for |oan paynents received; and (4) $5
fromhis total deposits. The RA determ ned taxabl e deposits
of $36, 247 and $435 into his Bank of America and WAshi ngton
Mut ual accounts, respectively. At petitioner’s Appeals
hearing, he provided a “register tape” to the AOin which he
identified additional nontaxable deposits of $3,104 for

2002. The AO allowed petitioner an additional $3,104

Fi gures have been rounded to the nearest dollar.
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reduction fromthe $36,247 in taxable deposits with respect
to the Bank of America account. The AO determ ned that
petitioner had total taxable deposits of $33,578 for 2002.

3 The RA determ ned cash expenditures of $16,520. The AO
reduced the $16,520 figure by the $5,000 cash hoard that
petitioner at that time clained he had on hand for use in
2002. The AO determi ned cash expenditures of $11, 520.

4 $15,053 (2001 taxable deposits) + $16,725 (2001 cash
expendi tures) = $31,788. $33,578 (2002 taxable deposits) +
$11, 520 (2002 cash expenditures) = 45, 098.

5 $31,778 (2001 adjusted Schedule C gross receipts) -

$19, 100 (2002 Schedul e C gross receipts petitioner reported)
= $12,678. $45,098 (2002 adjusted Schedul e C gross

recei pts) - $39,933 (2002 Schedule C gross receipts
petitioner reported) = $5, 165.

Petitioner’s reported Schedul e C expense deductions and

respondent’ s al |l owances therefor include:

ltem Per return Respondent
2001 2002 al | owed
2001 2002
Depr eci ati on $8, 268 $3, 722
Speci al depreciation 10, 631 7,976
Sec. 179 expenses 3, 310 6, 769 3, 310 6, 304
Legal & profl. servs. 169 225 169 225
Taxes & |icenses 89
O her expenses:
Saf ety boots 220 340 220 340
Fuel 1, 380 1, 409 1, 186 1, 409
“MSC'?! 1, 800 3, 500 - 0- - 0-
“Tel ephone” 366 291 366 291
“ SCE” 493 516 2-0- 2-0-
Vehi cl e tags 55 55
AAA cl ub 71 71
Deduction for bus.
use of hone 2416 2434
Vehi cl e ins. 3654 31,671

!According to the RA, “[Petitioner said “MSC'] was an
estimate of expenses he forgot to deduct el sewhere.”

2Respondent represents that “SCE” is a “utility” and that the
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RA all owed 6 percent of the “SCE’ expenses in the calculation

of petitioner’s deductions for the business use of his hone
for 2001 and 2002, even though petitioner did not claima

deduction for the business use of his hone for either year on

hi s Schedul es C.

The AO determ ned a 90-percent business use of petitioner’s
vehi cl e(s).

The $31, 778 in adjusted 2001 Schedul e C gross receipts |ess

$6, 321 in all owed Schedul e C expense deductions generated a

$25, 457 net profit for 2001 rather than the $11, 362 net profit

that petitioner reported. The $45,098 in adjusted 2002 Schedul e

C gross receipts less $22,587 in all owed Schedul e C expense
deductions generated a $22,511 net profit for 2002 rather than
the $7,769 net profit that petitioner reported.

O her pertinent itens reported by petitioner and

respondent’s adjustnents thereto include:

l[tem Per Return Respondent’s
2001 2002 Adj ust ment s
2001 2002
Sel f-enp. tax? $1, 605 $3, 597 $1, 098 $3, 181
Deduction for self-enp.

t ax?! 803 549 1, 799 1,591
Form 1040 t axabl e i ncome 6, 624 393 8, 704 14, 093
Form 1040 “total tax” 2,518 1, 137 4,825 4,992
Form 1040 i nterest incone 5, 089 22, 346

The adjustnents to petitioner’s self-enploynment taxes and his

deductions therefor are conputational and are resol ved
consistent with the Court’s deci sion.

2Petitioner received $2,743 from“Santoro Limted” and
reported the anount as interest incone on his Schedule B

Interest and Ordinary Dividends, for 2001. Respondent renoved

the anount and included it in petitioner’s 2001 Schedule C

gross receipts. For 2002 respondent did not adjust the $1,501
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that petitioner received from*®“Santoro Limted” and reported
as interest incone. Petitioner originally argued that the
bank deposits analysis was incorrect because $2, 743 was
included twice; i.e., ininterest income and in his 2001
Schedul e C gross recei pts, but he abandoned this claim

Al t hough petitioner did not elect to item ze his deductions
for either year, respondent allowed petitioner $12,826 in
“Schedul e A item zed deductions” for 2001 instead of the |esser
$4, 550 standard deduction. The 2001 “Schedule A item zed
deductions” consist of $1,867 for real estate taxes and $10, 959
for charitable contributions. No adjustnents were made to
petitioner’s $4,700 standard deduction for 2002 or to his “Self-
enpl oyed heal th insurance” deductions, which he reported as

$1,574 and $1,991 for 2001 and 2002, respectively.

Di scussi on

Burden of Proof

The Conmm ssioner’s determnations in a notice of deficiency
are presuned correct, and the taxpayer has the burden to prove
that the determ nations are in error. Rule 142(a); Welch v.

Hel vering, 290 U. S. 111, 115 (1933). But the burden of proof on
factual issues that affect a taxpayer’s tax liability may be
shifted to the Comm ssioner if the taxpayer introduces credible
evidence with respect to the issue. See sec. 7491(a)(1).
Petitioner has not alleged or proven that section 7491(a)

applies; therefore, the burden remains on him
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1. Petitioner’'s Schedule C G oss Receipts

A taxpayer is required to maintain sufficient records to
allow for the determnation of his or her correct tax liability.

Sec. 6001; Petzoldt v. Conm ssioner, 92 T.C. 661, 686 (1989). If

a taxpayer fails to maintain or does not produce adequate books
and records, the Comm ssioner is authorized to reconstruct the
t axpayer’s incone, and the reconstruction need only be reasonabl e
in view of all the surrounding facts and circunstances. See sec.

446; Petzoldt v. Conmni ssioner, supra at 686-687; G ddio v.

Commi ssioner, 54 T.C 1530, 1533 (1970). Indirect methods, such

as the bank deposits nethod, may be used for such purposes.

Holland v. United States, 348 U. S. 121 (1954).

The bank deposits nmethod of determ ning inconme assunes that
all noney deposited into a taxpayer’s bank accounts during a

specific period constitutes gross incone. Price v. United

States, 335 F.2d 671, 677 (5th Cr. 1964); see also Tokarski v.

Comm ssioner, 87 T.C. 74, 77 (1986) (bank deposits constitute

prima facie evidence of incone). But the Conm ssioner nust take
i nto account any nont axabl e source or deducti bl e expense of which

he has knowl edge. Price v. United States, supra at 677. Under

t he bank deposits nethod: (1) Bank deposits are total ed;
(2) noni ncone deposits, redeposits, or transfers are elim nated;
(3) an excess of deposits, as adjusted, over reported incone is

consi dered unreported i ncone; (4) cash expenditures that did not



- 8 -
cone from deposited funds or nontaxabl e sources are added to
unreported inconme; and (5) deducti bl e expenses not accounted for

in the taxpayer’s return are allowed. Bacon v. Conm ssioner,

T.C. Meno. 2000-257, affd. w thout published opinion 275 F.3d 33
(3d Gr. 2001).

Petitioner told the RA that he never deposited cash received
in his | awmn services business, only checks. Petitioner also told
the RA that he cal culated his Schedule C gross recei pts by addi ng
hi s bank deposits to his “1099-misc [incone]”. As noted by the
RA, however, the $40,914 sunt does not match petitioner’s
reported $39,933 in Schedule C gross receipts for 2002.

According to the RA, “he states that he forgot to report the cash
received due to his nedical condition [i.e., hearing and vision
problens, and it was] not fraud because he did not intend to
underreport his incone.”

The evi dence shows that petitioner failed to provide
adequat e books and records to account for his Schedul e C gross
receipts. 1In addition, petitioner admtted to the RA that he did
not report all of his income. Therefore, the Court finds that
respondent’s use of an indirect nethod to reconstruct

petitioner’s Schedule C gross recei pts was reasonabl e.

2$39, 413 (total deposits) + $1,501 (“1099-m sc [incone]”) =
$40, 914.
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At trial petitioner conceded Schedule C gross receipts of
$31, 173 and cash expenditures of $16,725 for 2001. After the
parties’ concessions, the parties |imted their argunents to the
di sputed issues with respect to the 2002 bank deposits anal ysis.
The Court addresses these argunents in turn.

Al t hough petitioner also conceded that he paid expenses of
$16,520 in cash during 2002, he argues that the 2002 bank
deposits analysis is incorrect because his bank deposits total ed
$34, 739 while he reported $39,933 in Schedule C gross receipts.
Thus, the “$5,193 [sic]” difference represents cash he received
and reported. Therefore, the $16,520 of undeposited-cash
expenditures that the IRS determ ned “never existed but rather
$11,327 [sic] only.” And after reducing the $11,327 figure by
petitioner’s $5,000 cash hoard, then only “$6, 137 [sic]” renmmins
i n di spute as undeposited-cash expenditures for 2002.

Respondent contends that petitioner had additional anounts
of undeposited-cash expenditures above the “$5,193 [sic]” figure.
“Al'l undeposited cash includes that anbunt. W' re not saying he
didn't report it.”

Al t hough petitioner told the RA that he never deposited cash
received in his | awn services business, at trial he
i nconsistently asserted that he made deposits into his bank
accounts “Through checks and cash noney”. In addition, neither

petitioner’s testinony nor his 2002 bank statements establish the
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source of the $5,194% in cash that he received and all egedly
reported as gross incone; i.e., whether it consists of deposited
anount s, nont axabl e sources, or undeposited cash. Therefore,
petitioner has not proven that he is entitled to a $5, 194
reduction fromthe $11, 250 i n undeposited-cash expenditures.*

Petitioner next argues that the $11, 250 in undeposited-cash
expendi tures for 2002 should be reduced to account for the
$12, 793 in checks that he cashed between 1984 and 1992 and
all egedly placed into a shoe box hidden on a shelf above the
washi ng machine in his garage. The funds were his “persona
nmoney that [he earned and paid taxes on] at one tine”.

Respondent contends that the funds “are current earnings
fromhis | awn care business.”

Petitioner testified that he was a “survivalist” who had
saved $10 to $20 a week since he started working, and since he
“hadn’t used it in 25 years, [he decided to use it in 2002, and
he told his custonmers that he would not accept cash during
2002]”. Petitioner also testified that he did not know how rnuch

cash he had on hand for 2002 because it was not relevant to him

3This figure represents the correct amounted ($39, 933
(reported Schedule C gross receipts) - $34,739 (total bank
deposits)).

“The $5,194 for which petitioner asserts that he should get
a reduction from his undeposited-cash expenditures has been taken
into account in the conputation of the understatenent. See supra
p. 4 table note 5.
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During the initial interview on Decenber 10, 2003,
petitioner told the RA that he had between $35 and $40 in cash on
hand for 2002. According to the RA, petitioner changed his story
| ater that day, claimng that he had between $3, 000 and $5, 000 in
cash on hand and that he had $1,500 in cash on hand by the end of
2002. At their next neeting, on February 19, 2004, petitioner
claimed that he definitely had $5,000 on hand at the begi nning of
2002. Petitioner knew he had $5, 000 because he al ways had t hat
anount and “he didn’t take any noney out of his cash hoard”
during 2001, but “this tinme he stated [that he did not have any
noney on hand at the end of 2002]”, according to the RA

Petitioner also told the RA that nobody knows about his cash
hoard because “he [lived] alone and had no personal life.” At
trial, respondent asked petitioner whether he showed his cash
hoard to anybody and whet her anybody el se knew about it.
Petitioner replied: “No, no, no. O course not.”

Petitioner, however, called a witness, M. VWalton, to
corroborate his cash hoard. M. Wilton testified that he knew
that petitioner had a shoe box, that petitioner “m ght nmake a
wi t hdrawal from his account and he never take it and turn it back
in the bank. He’'ll put it in his shoe box.” M. Wlton
testified that he knew this because he had seen petitioner put

nmoney in the shoe box, and it contained “Quite a bit of noney.
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Just like * * * over $20,000. Because he bought a truck out of
t he shoe box.”

But when questioned by the Court, M. Walton testified that:
(1) He did not go with petitioner to purchase the truck; (2) he
knew t he purchase noney canme fromthe shoe box because petitioner
did not go to the bank for it, but he did not see petitioner take
t he purchase noney out of the shoe box; (3) he knew that
petitioner got the purchase noney out of the shoe box “Because
[petitioner] told ne he did’; (4) he knew that the shoe box was
in the garage “because [petitioner] had told [himabout it]”;
and (5) he had never seen the contents of the shoe box.

The Court accords little probative weight to, and views with
suspicion, the testinmony of M. Walton, petitioner’s only
corroborating witness. M. Walton’s testinony was based on
hearsay frompetitioner. Even if the Court had determ ned that
M. VWalton's testinony was credi ble, his testinony would not
support petitioner’s inconsistent statenents as to the anmounts of
his cash hoard, nor could his testinobny show that the $11,250 in
undeposi t ed- cash expenditures should be reduced by the $12,793 in
checks that petitioner cashed between 1984 and 1992 and all egedly
did not spend until 2002.

Petitioner’s testinony that he kept a cash hoard well over
the $11, 250 i n undeposited-cash expenditures in a shoe box over

hi s washi ng machi ne for 20 sonme years until he decided to spend
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it in 2002 is at best self-serving. See Parks v. Conmm ssioner,

94 T.C. 654, 659 (1990). The Court also finds inprobable
petitioner’s claimthat while he cashed $12, 793 in checks between
1984 and 1992, he did not spend the noney, and he kept it in a
shoe box for use in 2002, despite maintaining various
certificates of deposit and bank accounts.® In addition,
petitioner has inconsistently clainmed that he had cash on hand
for 2002 consisting of: (1) $12,793 (checks cashed between 1984
and 1992); (2) $35 to $40; (3) $1,500; and (4) $3,000 to $5, 000.
Sinply put, petitioner’s cash hoard assertion is riddled with

i nconsi stencies and inplausibilities and has not been supported

by objective evidence in the record. See Parks v. Conm ssioner,

supra at 659; Boone v. Conm ssioner, T.C Meno. 1997-471, affd.

wi t hout published opinion 208 F.3d 212 (6th Cr. 2000); Phillips

v. Conm ssioner, T.C. Menob. 1984-133; In re Kel esyan, 153 Bankr.

927, 929-930 (Bankr. M D. Fla. 1993).

On the basis of the foregoing, respondent’s determ nations
of $16, 725 and $11, 250 i n undeposited-cash expenditures for 2001
and 2002, respectively, are sustained. Respondent’s
determ nations of $31,173 and $45, 098 of Schedul e C gross

recei pts for 2001 and 2002, respectively, are sustained. Insofar

SAsi de fromthe Bank of Anerica and Washi ngt on Mut ual
accounts, petitioner also held four certificates of deposit worth
$47,320.79 as of Dec. 31, 2001. Petitioner owned six
certificates of deposit worth $63, 148.56 as of Jan. 3, 2003.
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as understatenents to petitioner’s Schedule C gross receipts for
2001 and 2002 are proposed, respondent’s determ nations are
sust ai ned. ©

[, Petitioner’'s Schedul e C Expense Deducti ons

The 2001 Schedul e C expense deduction in dispute is the
$1, 833 of the clainmed $4,259 in other expenses that respondent
di sal l oned. Although the AO all owed petitioner a $654 expense
deduction for vehicle insurance for 2001, respondent argues that
the $1,833 figure consists of $194 for fuel, $493 for “SCE’, and
$1,800 for “MSC’'. It is unclear fromthe record whether
respondent all owed the $654 expense deduction as a separate item
wi thin the other expenses category or whether it offsets the
$1,800 “M SC' expense for 2001 (i.e., only $1,146 of the “M SC’
expense renmains in dispute).

The 2002 Schedul e C expense deductions in dispute are the
$2, 345 of the clainmed $6,182 in other expenses and $7,666 of the
cl ai med $25,668 in section 179 expenses and depreciation
deductions that respondent disallowed. Although the AO all owed
petitioner a $1,671 expense deduction for vehicle insurance for

2002, respondent alleges that the $2,345 figure consists of $516

®Respondent det erm ned understatenments of $12,678 and $5, 165
for 2001 and 2002, respectively. After taking into account the
parties’ concessions and the Court’s all owances for Schedule C
expense deductions, infra, the understatenents in petitioner’s
Schedul e C gross receipts are $11, 906. 40 and $4, 980.50 for 2001
and 2002, respectively.
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for “SCE” and $3,500 for “MSC’. It is unclear fromthe record
whet her respondent allowed the $1,671 expense deduction as a
Separate itemw thin the other expenses category or whether it
of fsets the $3,500 “M SC’ expense for 2002 (i.e., only $1, 829 of
the “M SC’ expense renmains in dispute). The $7,666 figure
consists of: (1) $465 of the section 179 expense deduction; (2)
$2, 655 of the special depreciation allowance; and (3) $4, 546 of
t he depreciation deduction.

Petitioner asserted that he had “proved them and they're in
[my exhibits, which | showed to the IRS]”.

Petitioner told the RA that he had paid for the fuel in
cash. There is no evidence in the record substantiati ng paynments
of $194 for fuel in 2001. Respondent’s disallowance of the $194

fuel expense deduction for 2001 is sustained. See |NDOPCO Inc.

v. Comm ssioner, 503 U.S. 79, 84 (1992).

Wth respect to the $1,800 and $3, 500 deductions for “M SC’
expenses for 2001 and 2002, respectively, petitioner has provided
recei pts substantiating paynents of $46 to the franchise tax
board for 2001, $99 for a permt for 2002, which bears an
undeci pherabl e notation, $175.50 for a building permt and
| andscapi ng business |icense for 2002, and vehicle expenses of:
(1) $71 for “AAA Renewal” for 2001; (2) $63 for “DW Renewal” for

2001; (3) $10 to the “City of Mreno Valley” for vehicle tags for
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2002; and (4) $727.20 and $1, 856.60 to Nati onwi de for autonobile
i nsurance for 2001 and 2002, respectively.

The Court finds that petitioner is entitled to deduct the
$46 that he paid to the franchise tax board in 2001 and the
$175.50 for the building permt and | andscapi ng busi ness |icense

in 2002. See secs. 162, 164; see al so Cunni ngham v.

Comm ssioner, T.C Meno. 1989-260 (and cases cited therein).

Petitioner has not proven that the $99 permt for 2002, which
bears the undeci pherable notation, qualifies as an ordi nary and
necessary busi ness expense and that is it not a nondeductible
personal expense. See secs. 162, 262. Thus, he is not entitled
to a deduction for that permt. The AO all owed petitioner
deducti ons of $654 and $1,671 for vehicle insurance based upon a
90- percent business use.’” Petitioner has not established that he
is entitled to a greater business use percentage or that he is
entitled to all owances for insurance greater than $654 and $1, 671
for 2001 and 2002, respectively. Because the AO al |l owed
petitioner a business use percentage of 90 percent, the Court
will also allow petitioner 90 percent of his vehicle expenses
for: (1) $63.90 for “AAA Renewal” for 2001; (2) $56.70 for “DW
Renewal ” for 2001; and (3) $9 for the “City of Mreno Valley”

vehicle tags for 2002. Conpare Cohan v. Conm ssioner, 39 F.2d

"The RA determ ned busi ness use percentages of 72 and 90
percent for petitioner’s Ford and Toyota trucks, respectively.
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540, 543-544 (2d CGr. 1930), with Sanford v. Comm ssioner, 50

T.C. 823, 827 (1968) (pursuant to section 274(d), the Court
cannot estimte expenses with respect to certain itens), affd.
per curiam412 F.2d 201 (2d Cr. 1969).

There is no evidence in the record substantiating paynents
of $465 for tools in 2002. Therefore, the Court finds that
petitioner is not entitled to an all owance greater than the
$6, 304 that the RA allowed as section 179 expenses for 2002.
Petitioner also has not proven any infirmty wth respect to
respondent’s determ nations disallow ng $2,655 of petitioner’s
speci al depreciation deduction and $4, 546 of his depreciation
deduction. Accordingly, respondent’s determ nations are
sust ai ned.

Petitioner submtted cancel ed checks substantiating
t el ephone paynments of $361.90 and $71.65 for 2001 and 2002,
respectively. It is unclear fromthe record whet her respondent
has already given petitioner allowances for these itens or that
the itens qualify as deducti bl e business expenses. See sec.
262(b) (charges for basic tel ephone service for the *1st
tel ephone Iine” at the taxpayer’s residence are treated as a
nondeducti bl e personal expense); see also secs. 274(d),
280F(d)(4) (A (v) (requiring strict substantiation of cell phone

expenses). Accordingly, petitioner is not entitled to all owances
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greater than the $366 and $291 for “Tel ephone” that respondent
al l owed for 2001 and 2002, respectively.

Petitioner submtted cancel ed checks substantiating:
(1) $328 and $341 for “Earthquake” insurance for 2001 and 2002,
respectively; (2) $651 and $808 for “Honme” insurance policies for
2001 and 2002, respectively; and (3) $696 for his homeowners’
association fees for each year. Respondent allowed $29.58 and
$30. 96 of the “SCE" expense for 2001 and 2002, respectively.
Respondent also allowed a $216 depreciation deduction for
petitioner’s home in the conputation of the deduction for the
busi ness use of his hone for each year. Petitioner has failed to
establish that respondent erred in disallow ng the clainmed “SCE
expense wWith respect to petitioner’s Schedule C and treating it
as an expense for the business use of his hone or that he is
entitled to an allowance greater than 6 percent of the item?
Petitioner also has not established that he is entitled to
deductions for the business use of his hone greater than the $416
and $434 all owances that respondent determ ned for 2001 and 2002,
respectively. Respondent’s determ nations are sustai ned.

| V. Petitioner’'s ltem zed Deducti ons

Respondent al |l owed petitioner item zed deductions of $12, 826

for 2001 consisting of $1,867 for real estate taxes and $10, 959

8Petitioner told the RA that he paid “SCE’ in cash; thus, he
has not substantiated any paynents to “SCE” for either year
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for charitable contributions. Respondent allowed petitioner the
$4, 700 standard deduction for 2002.

Petitioner has submtted cancel ed checks or receipts
substantiating: (1) $1,869.96 and $1,969.54 for real estate
taxes for 2001 and 2002, respectively; (2) $291 and $264 for
charitable contributions for 2001 and 2002, respectively;

(3) $2,448 and $3,110 for health insurance prem uns for 2001 and
2002, respectively; and (4) nedical/dental expenses of $56.69 for
2001.

Sel f - enpl oyed i ndividual s may deduct 60 percent and 70
percent of their health insurance prem uns for 2001 and 2002,
respectively, and may deduct the excess thereof pursuant to
section 213. Sec. 162(1)(1), (3). Petitioner clained self-
enpl oyed heal th insurance deductions of $1,574 and $1, 991 for
2001 and 2002, respectively. Respondent has nmade no adj ust nent
to petitioner’s clainmed $1,574 sel f-enpl oyed health insurance
deduction for 2001, although it should have been |imted to
$1, 468.80 (60 percent of $2,448). Petitioner has not proven that
he is entitled to an anount greater than the $1,574 that
respondent allowed as a sel f-enployed health i nsurance deduction
for 2001, but he may deduct the $874° excess in the anmount

al l owed by section 213. Petitioner’s self-enployed health

92001 substantiated health insurance prem um paynments of
$2,448 less the $1,574 sel f-enpl oyed health i nsurance deduction
t hat respondent all owed.
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i nsurance deduction for 2002 is limted to $2,177 (70 percent of
$3,110). Because petitioner only deducted $1,991, he is entitled
to deduct an additional $186 as a sel f-enployed health insurance
deduction for 2002. In addition, petitioner may deduct the
$9931° excess in the anmpbunt allowed by section 213. See secs.
63(e) (1), 162(1)(3). In the end, however, petitioner is not
entitled to deduct his section 213 nedi cal expenses for either
year because the amounts do not exceed the 7.5-percent floor of
section 213(a) and he did not elect to item ze his deductions.
See sec. 63(e)(1).1

The RA all owed $10, 718 as noncash contributions for 2001
based upon “cash receipts fromgrocery stores and so forth”. The
AO, however, allowed charitable contributions of $10, 959.
Petitioner’s exhibit indicates that of the $291 in cancel ed

checks that he submtted into evidence respondent has already

102002 substantiated health i nsurance prem um paynents of
$3, 110 less the all owabl e $2, 177 sel f-enpl oyed health insurance
deducti on.

1The sum of petitioner’s sec. 213 nedical expenses for 2001
is $930.69 ($874 (excess health insurance prem uns) + $56. 69
(substanti ated nedi cal /dental expenses)). Taking into account
respondent’ s adjustnments and the Court’s findings, petitioner’s
adj usted gross incone (AG) for 2001 is $23,713.43. To exceed
the 7.5-percent floor of sec. 213, petitioner’s nedical/dental
expenses nust exceed $1, 778.51 for 2001.

The sum of petitioner’s sec. 213 nedical expenses for 2002
is $993 (excess health insurance premuns). Taking into account
respondent’ s adjustnents and the Court’s findings, petitioner’s
AG for 2002 is $21,496.18. To exceed the 7.5-percent floor of
sec. 213, petitioner’s nedical/dental expenses nust exceed
$1,612.21 for 2002.
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given petitioner an allowance of $241. The Court will allow
petitioner an additional $50 deduction as a charitable

contribution for 2001. See Cohan v. Commi ssioner, 39 F.2d at

543-544. The Court will also allow petitioner a $1, 869. 96
deduction for real estate taxes for 2001 rather than the $1, 867
figure that respondent all owed.

Petitioner did not elect to item ze his deductions for 2002,
and the $2, 233. 54 sunt? does not exceed the $4, 700 standard
deduction for 2002. See sec. 63. Respondent’s determnation is
sust ai ned.

To reflect the foregoing,

Deci sion will be entered under

Rul e 155.

1261, 969.54 (real estate taxes) + $264 (charitable
contributions) = $2,233. 54.
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APPENDI X

The figures in this appendix are for illustrative purposes
only. Conputations in accordance with Rule 155 w Il be
necessary. The figures take into account respondent’s
determ nations, the parties’ concessions, and the Court’s
al | onances.

Sch. C deducti ons 2001 2002
Saf ety boots $220. 00 $340. 00
Fuel 1, 186. 00 1, 409. 00
Tel ephone 366. 00 291. 00
Franchi se tax bd. 46. 00
Li censes or permts 175. 50
Vehi cl e ins. 654. 00 1,671. 00
AAA 63. 90 71. 00
Vehi cl e tags/ DW 56. 70 64. 00
Deduction for bus.
use of hone 416. 00 434. 00
Legal & profl. servs. 169. 00 225. 00
Tax & licenses 89. 00
Depreci ation & sec.
179 expenses 3,310. 00 18, 002. 00
Tot al 6, 487. 60 22,771.50
Sch. C profit/loss 2001 2002
G oss receipts $31, 173. 00 $45, 098. 00
Deducti ons -6,487. 60 -22,771.50
Net profit 24, 685. 40 22,326.50
Self-enp. tax conp. 2001 2002
Net profit sch. C $24, 685. 40 $22, 326. 50
X 192. 35% X 192. 35%
Net earni ngs 22,796. 97 20, 618. 52
X 215. 30% X 215. 30%
Self-enp. tax 3,487.94 3,154. 64
X 350. 00% X 350. 00%

Self-enp. tax
deducti on 1, 743. 97 1,577. 32



Form 1040 itens 2001 2002
Taxabl e i nterest $2, 346. 00 $2, 864. 00
Bus. i ncone 24, 685. 40 22,326.50
Sel f-enp. tax deduction -1,743.97 -1,577. 32
Sel f-enp. ins. deduction -1,574.00 -2,117.00
AG 23,713. 43 21, 496. 18

1 See secs. 1401(a) and (b), 1402(a)(12) (which allows as a
deducti on one-half of the self-enploynent tax rate; thus,
92. 35 percent of the Schedule C net profit is subject to

sel f-enpl oynent tax).

2 See sec. 1401(a) and (b) (the rate of tax inposed upon
sel f-enpl oynent income is the sumof 12.4 and 2.9 percent).

3 See sec. 164(f) (which allows as a deduction one-half of
t he sel f-enpl oynent taxes).



