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MVEMORANDUM OPI NI ON

LARO Judge: This case is before the Court on respondent’s
notion for summary judgnent filed pursuant to Rule 121.1

Respondent determ ned a $50, 252 deficiency in petitioners’ 2003

!Section references are to the applicable version of the
| nternal Revenue Code, and Rule references are to the Tax Court
Rul es of Practice and Procedure. Some dollar amounts are
rounded.
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Federal incone tax and a $10, 050 accuracy-rel ated penalty under
section 6662(a). The deficiency largely arises fromthe
distribution of a cash value life insurance policy (policy) from
a nonexenpt enployee trust to petitioner Frederic J. Lowe (M.
Lowe).2 On Novenber 24, 2010, respondent filed a notion for
summary judgnent (notion). On Decenber 10, 2010, petitioners
filed a response to respondent’s notion (response). Respondent’s
notion asks the Court to decide as a matter of |aw that the val ue
of the policy is its accunul ated value on the date of
distribution determ ned without regard to surrender charges.

That notion also asks the Court to find petitioners |liable for an
accuracy-rel ated penalty under section 6662(a). Petitioners
agree in their response that the material facts of the case are
not in dispute, but they contend that the value of the policy
must be determ ned by taking surrender charges into account.

We hold that section 402(b)(2) requires that the value of a
life insurance policy distributed froma nonexenpt enpl oyee trust
isits fair market value as of the date of distribution and may
requi re that surrender charges be taken into account. For the
reasons di scussed below, we find that genuine issues of materi al
fact remain as to the fair market value of the policy. W wll

therefore deny respondent’s notion for sunmary judgnment as to the

2Respondent al so determ ned conputational adjustnents to
anounts petitioners clainmed as item zed deductions and
exenpti ons.
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value of the policy. W find it premature to decide the second
i ssue of whether petitioners are liable for a section 6662(a)
accuracy-rel ated penalty absent a determ nation of the fair
mar ket value of the policy. W thus reserve our decision on that
i ssue.

Backgr ound

The background facts are drawn fromthe pl eadi ngs, the
notion, and the response. Petitioners M. Lowe and Dushanka Lowe
(Ms. Lowe) are husband and wife who resided in Illinois when
their petition was fil ed.

M. Lowe was an enpl oyee and the sol e sharehol der of Snart
Money Strategies, Inc. (Smart Mney), an S corporation. M. Lowe
was an enpl oyee of Smart Money. In 2002 Snart Money adopted the
Nati onal Variable Benefit Plan and Trust as an enpl oyee wel fare-
benefit plan under sections 419 and 419(A).%® Smart Mbney’s
stated purpose in adopting the plan was to provide benefits to
certain covered enployees as a reward for past and future
faithful service. Petitioners were the only enpl oyees covered by
the plan as Smart Money had no ot her enpl oyees. The benefits
provided to petitioners under the plan included death and

severance benefits. Smart Mney funded these benefits with a

W refer to the welfare benefit plan as the “plan” and the
trust that owned the plan’s assets as the “trust”. The parties
agree that the trust was not exenpt fromtaxation under sec.
501(a).



- 4-

cash value life insurance policy on the life of M. Lowe and a
termlife insurance policy on the life of Ms. Lowe. The trust
was the named owner of the cash value life insurance policy on
M. Lowe’'s life.

The policy covering M. Lowe was a variable universal life
i nsurance policy* that provided M. Lowe with a death benefit of
$4, 213,485, and carried a planned annual prem um of $75,000. The
terns of the policy agreenent specified that a surrender charge®
woul d be | evied upon the owner of the policy if the policy was
term nated before a specified date. The policy also specified
that the surrender charge woul d gradual ly decline and woul d be
elimnated 14 years after the policy' s effective date. M. Lowe
was the named beneficiary of M. Lowe’s policy.

Bet ween 2002 and 2003 Smart Mbney paid prem uns due on the
policy by contributing cash to the trust. |In late 2003 Snart
Money termnated its participation in the plan and trust, which
in turn caused ownership of the policy to transfer fromthe trust

to M. Lowe. On the date of distribution, the accunul ated val ue

“Under a variable universal life policy, the prem uns paid
by the policy holder are invested in securities, and the payouts
at death fluctuate with the performance of the investnents,

t hough there usually is a m ni num guaranteed death benefit. See

Schwab v. Comm ssioner, 136 T.C. _ , _ (2011) (slip op. at 7);
Cadwell v. Comm ssioner, 136 T.C. _ , _ (2011) (slip op. at 8
n.9).

SA surrender charge is a fee applied against the val ue of
the life insurance contract if the contract is termnated within
a period specified in that contract.
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of the policy without regard to surrender charges was $140, 901,
and the value of the policy after surrender charges was zero.
Petitioners received a 2003 Form 1099-R, Distributions From
Pensions, Annuities, Retirenent or Profit-Sharing Plans, |RAs,
| nsurance Contracts, etc., which reported a current year cost of
life insurance protection of $4,426.16. Petitioners reported
t hat anount on their 2003 Form 1040, U.S. Individual |Incone Tax
Return (2003 return). Petitioners did not, however, report any
inconme fromthe distribution of the policy on their 2003 return.
By notice of deficiency dated June 27, 2008, respondent
determ ned that petitioners had unreported i ncone equal to
$140, 901, or the value of the policy distributed to M. Lowe
w thout regard to the surrender charges. Respondent al so
determ ned that petitioners were liable for an accuracy-rel ated
penal ty under section 6662(a).

Di scussi on

Summary judgnent is intended to expedite litigation and

avoi d unnecessary and expensive trials. Fla. Peach Corp. V.

Comm ssioner, 90 T.C. 678, 681 (1988). Either party may nove for

summary adj udi cation upon all or any part of the legal issues in
controversy. Rule 121(a). Full or partial summary judgnent is
appropriate where the record shows that there is no genuine issue

as to any material fact and that a decision may be rendered as a

matter of law. Rule 121(b); Craig v. Conmm ssioner, 119 T.C 252,
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259-260 (2002). As the noving party, respondent bears the burden
of proving that no genuine issue exists as to any material fact
and that he is entitled to judgnent as a matter of |law. See

Naftel v. Conmi ssioner, 85 T.C 527, 529 (1985). In deciding

whet her summary judgnent is appropriate, we view the factual
materials and the inferences drawn therefromin the |ight nost

favorabl e to the nonnoving party. United States v. D ebold,

Inc., 369 U S. 654, 655 (1962); Dahlstromv. Conm ssioner, 85

T.C. 812, 821 (1985). The parties contend that there are no
genui ne issues as to any material fact and that a decision may be
rendered as a matter of law. For the reasons di scussed bel ow, we
do not agree. Accordingly, we will deny respondent’s notion.

The parties agree that the distribution of the policy from
the trust was a taxable event, but they di sagree over the anobunt
whi ch petitioners were required to report as taxable incone on
their 2003 return. Petitioners argue that the value of the
policy distributed to M. Lowe should be determ ned under section
83 and that the value of the policy should be reduced by the
anount of the surrender charges payable upon term nation of the
policy. Respondent argues that the value of the life insurance
policy should be determ ned under sections 402(b)(2) and 72 and
that the value as distributed to M. Lowe should be determ ned

W t hout regard to any surrender charges.
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We begin with an overview of the rel evant sections. Section
83 provides rules for the taxation of property transferred to an
enpl oyee in connection with services perforned by that enployee.
See sec. 1.83-1(a)(1l), Inconme Tax Regs. That section requires a
taxpayer to include in gross inconme the fair market value of the
property transferred (less any anmounts paid for such property) in
the first year in which such property beconmes transferable or is
not subject to a substantial risk of forfeiture. Sec. 83(a); see

also Childs v. Comm ssioner, 103 T.C. 634, 648 (1994), affd.

wi t hout published opinion 89 F.3d 856 (11th Cr. 1996). Section
402(b) (2) provides “the amobunt actually distributed” or nmade
available to a distributee by a nonexenpt enpl oyee trust nust be
included in the distributee’s gross incone pursuant to the
annuity rules of section 72. See also sec. 1.402(b)-1(c)(1),

| ncone Tax Regs. Section 72 generally requires a distributee to
include in his or her gross income any anount received by the

di stributee under a life insurance contract but allows the

t axpayer to recover his or her investnent in the contract as a
nont axabl e return of capital. See sec. 1.72-1(a), |ncone Tax
Regs.

| . Nonapplicability of Section 83

Petitioners argue that the distribution of the policy to
themfromthe trust is a transfer in connection with the

performance of services governed by section 83 and that section



- 8-
402(b)(2) does not apply. W do not agree. It is a basic
principle of statutory construction that where two statutes
overlap in application, the nore specific provision takes

precedence over the nore general provision. See Bulova Watch Co.

v. United States, 365 U S. 753, 758 (1961); Wng v. Conmm ssioner,

81 T.C. 17, 30 n.15A (1983). The policy here was transferred to
M. Lowe by way of a distribution froma nonexenpt enpl oyee
trust, a situation specifically contenplated by section 402(Db).
Section 83, which addresses the taxation of property transferred
in connection with services, is thus general when conpared with
the specific application of section 402(b) to a distribution from
a nonexenpt enpl oyee trust.

Section 402(b) provides for a variety of Federal incone tax
consequences to an enpl oyee beneficiary who is a participant in a
pl an under section 401(a) when the related trust is not exenpt
fromtaxation under section 501(a). Section 402(b) contains
specific provisions for contributions to and distributions froma
nonexenpt enployee trust for the benefit of an enpl oyee

beneficiary. Section 402(b)(1), which addresses contributions

made by an enpl oyer to a nonexenpt enpl oyee trust on behalf of an
enpl oyee, requires the enployee to include as gross incone the
anount of the contribution in accordance with the provisions of

section 83. Section 402(b)(2), which addresses distributions

froma nonexenpt enployee trust to an enpl oyee beneficiary,
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requires the enployee to include in gross incone the anmount of
the distribution in accordance with section 72. W find no
anbiguity in section 402(b) and believe that section 402(b)(2)
speaks specifically to the policy distributed to M. Lowe.® W
presune that Congress “says in a statute what it neans and neans
in a statute what it says” and shall rely on the specific

provi sion of section 402(b). Conn. Natl. Bank v. Germain, 503

U.S. 249, 253-254 (1992).

Because we have determ ned that section 402(b)(2) applies to
the policy distributed to petitioners, we only ook to section 83
to the extent that section 402(b) requires us to do so. See sec.
1.83-8(a)(4), Incone Tax Regs. (“to the extent a transfer is
subj ect to section 402(b) * * * section 83 applies to such a
transfer only as provided for in section 402(b)”). Despite
petitioners’ contentions of the applicability of section 83,
section 402(b)(2) does not require that section 83 applies.
Congress was clear that section 83 determ nes the tax

consequences to an enpl oyee beneficiary who receives the benefit

W& are not persuaded that Smart Money provided the policy
to M. Lowe in connection with his perfornmance of services so
that sec. 83 would apply. Petitioners offer no el aboration on
the specific services Smart Money provided or any services M.
Lowe provided to Smart Money. In addition, petitioners
characterize the transfer of the policy as a “distribution” from
the plan and trust in both the petition and the nenorandum t hey
filed in support of their response. Such a characterization, we
believe, is not nerely a matter of semantics but reflects an
obj ective characterization of the distribution by petitioners as
to the true nature of what they received fromthe trust.
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of a contribution made by an enpl oyer to a nonexenpt enpl oyee

trust. Congress was also clear that section 72 determ nes the
tax consequences to an enpl oyee beneficiary who receives a

distribution froma nonexenpt enployee trust. This distinction,

we believe, shows that Congress was fully aware of the different
alternatives for taxing distributions froma nonexenpt enpl oyee
trust and intended that the taxability of a distribution froma
nonexenpt enployee trust to be determ ned under section 72. |If
Congress had intended for distributions froma nonexenpt enpl oyee
trust to be determ ned under section 83, it would have said so,
but Congress did not say so. Consequently, we give effect to
Congress’ unanbi guously expressed intent and proceed with our

anal ysi s under sections 402(b)(2) and 72. See Chevron U. S A

Inc. v. Natural Res. Def. Council, Inc., 467 U. S. 837, 842-843

(1984) .

1. Application of Sections 402(b)(2) and 72

Because we have found that section 402(b)(2) controls the
tax consequences of the policy distributed to petitioners, we now
turn our attention to that section to determ ne the nethodol ogy
for determning the value of the policy. Section 402(b)(2)
provi des that “the anopunt actually distributed” or nade avail abl e
to a distributee by a nonexenpt enployee trust shall be taxable

in the year distributed or otherwi se nmade available to the
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beneficiary as provided by section 72. See also sec. 1.402(Db)-
1(c) (1), Incone Tax Regs.

Section 72(e) prescribes rules for the tax treatnent of
anounts received under a |life insurance contract which are not
received as annuities. 1In general, any nonannuity anount
recei ved before the annuity starting date is includable in gross
income to the extent allocable to incone on the contract.’ See

sec. 72(e)(2)(B); Matthies v. Conm ssioner, 134 T.C 141, 151

(2010). Here, the trust distributed the policy to M. Lowe as a
| unp sum before the annuity starting date. The cross-reference
of sections 402(b)(2) and 72 thus conpels the application of
72(e) to the distribution petitioners received.

Section 72(e)(3)(A) requires that the anmpbunt allocable to
i ncone, and thus the anobunt to be included in gross incone,
shoul d not exceed the excess (if any) of “the cash value of the
contract (determ ned wthout regard to any surrender charge)
i mredi ately before the amobunt is received” reduced by the
taxpayer’s “investnent in the contract”. The parties agree that

the cash value of the policy determ ned without regard to

Al t hough sec. 72(e)(5) generally supersedes the
applicability of sec. 72(e)(2)(B) with regard to |ife insurance
contracts, see sec. 72(e)(5 (A, (O, sec. 402(b)(2) provides
that distributions froma nonexenpt enployee trust before the
annuity starting date shall be included in the gross incone of
the distributee wthout regard to sec. 72(e)(5). Thus, sec.
72(e)(5) is inapplicable to the distributions received by M.
Lowe, and sec. 72(e)(2)(B) is the controlling provision for
pur poses of incone inclusion.
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surrender charges is $140,901. A taxpayer’s investnent in the
contract is defined as the amount of consideration paid for the
contract | ess anounts previously received under the contract that
wer e excludable fromgross incone. See sec. 72(e)(6); Canpbell

v. Conmm ssioner, 108 T.C 54, 61-62 (1997). Because petitioners

did not pay any consideration for the contract, we treat M.
Lowe’s investnent in the contract (i.e., his basis) as zero.
Thus, the maxi num anmount that petitioners would be required to
i nclude as gross incone under section 72(e)(3) is the cash val ue
of the policy without regard to surrender charges, or $140, 901.
Respondent woul d have us stop our analysis after a plain
readi ng of section 72 and conclude that the value of the policy
for purposes of section 402(b) is the cash value of the policy
w thout regard to surrender charges. But section 402(b)(2) does
not require that we read section 72 in isolation. The cross-
reference of section 402(b)(2) requires only that we use section
72 as a guide to allocating the value of the policy between
taxabl e i nconme and a nontaxable return of the investnent in the
contract (i.e., petitioners’ return of capital). Section
402(b) (2) provides that the “ampunt actually distributed” to the
distributee is taxable under section 72. The “anount actually
distributed” is thus the anpbunt petitioners are required to
include in their gross inconme, subject to the limtation inposed

by section 72(e)(3)(A).
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We recently analyzed the interplay of sections 402(b)(2) and
72 in the context of distributions froma nonexenpt trust in

Schwab v. Comm ssioner, 136 T.C. __ (2011). W believe our

reasoning in Schwab is directly on point to the instant case and
apply its reasoning herein. W observed that “anount actually
di stributed” under section 402(b)(2) is not synonynous with the
accunul ated cash value of the policy. Like petitioners, the
taxpayers in Schwab received distributions of life insurance
policies froma nonexenpt enployee trust and chal |l enged the

Comm ssioner’s determ nation that the values of those policies
shoul d be determ ned wi thout regard to surrender charges. W
hel d that for the purposes of section 402(b)(2), the phrase
“amount actually distributed” neans the fair market val ue of what
was actual ly distributed.

We reasoned in Schwab that the regul ati ons under section
402(a) (prescribing rules for distributions fromexenpt enpl oyee
trusts) and section 402(b)(2) (prescribing rules for
di stributions from nonexenpt enployee trusts) provide differing
interpretations of the phrase “anmount actually distributed”. W

were cogni zant of our decision in Matthies v. Conm SsSioner,

supra, in which we held that a distribution of a |life insurance
policy froman exenpt enployee trust should be determ ned w t hout
regard to surrender charges. But we noted that the regul ations

under section 402(a) require a taxpayer to include as the *anmount
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actually distributed” the “entire cash value” of the life
i nsurance policy, see sec. 1.402(a)-1(a)(2), Incone Tax Regs.,
whereas the regul ati ons under section 402(b)(2) indicate by way
of an exanple that the amount to be included as gross incone is
the “entire value” of the contract, see sec. 1.402(b)-1(c),
| ncone Tax Regs. W deened this distinction not insignificant.
We concluded that while the “entire cash value” of alife
i nsurance policy is determ ned without regard to surrender
charges, the “entire value” of a life insurance policy is
determined by its fair market value, which may include surrender
charges. W thus rejected the sinple proposition that surrender
charges shoul d never count or that they should al ways count,
i nstead readi ng section 402(b) to require a court to consider the
paynment of surrender charges as part of a nore general inquiry
into the policy's fair market val ue.?®

But we al so recogni zed in Schwab that the fair market val ue
of an insurance contract can be a “slippery concept”, the
determ nation of which requires further analysis. See Schwab v.

Commi ssioner, supra at __ (slip op. at 8). On the facts in

Schwab, we were persuaded that the only val ue the taxpayers
received fromthe distributions of their policies was a snal
anount of insurance coverage attributable to premuns their

enpl oyer previously paid. W also had in the record the base

8The Conmi ssioner noved the Court to reconsider our Opinion
in Schwab, and we denied that notion.
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rates for the guaranteed maxi num nonthly cost of insurance rates
and were able to make a tentative effort at calculating the fair
mar ket val ues of what the taxpayers actually received.

The facts of the instant case are virtually identical to
those presented in Schwab. The policies were variabl e universal
life insurance policies wwth steep prem uns, and both were
di stributed from nonexenpt enployee trusts in late 2003. Both
policies carried surrender charges that rendered the accumul at ed
val ue of the policy zero or less than zero. |In Schwab we deci ded
that the fair market val ues of the policies the taxpayers
received were |l ess than their accunul ated values. Here, we are
unable to determne the fair market value of M. Lowe’s policy
because the record does not allow us to do so. Accordingly, we

w Il deny respondent’s notion for summary judgnent.

An appropriate order wll

be issued denying respondent’s

notion for sunmmary judgnent.




