T.C. Meno. 2007-61

UNI TED STATES TAX COURT

ESTATE OF FRANCES ELAI NE FREEDVAN, DECEASED
ROBI N ELAI NE CARNETTE, PERSONAL REPRESENTATI VE, Petitioner V.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 6416-04. Filed March 19, 2007.

In late 1999, D received stock in ECNC i n exchange
for her interest in a business venture. In January of
2000, D contributed the stock to a recently opened
j oint brokerage account titled in her nanme and that of
her son. Shares of ECNC were thereafter sold between
| ate January and early March of 2000, generating
substantial capital gains.

Held: D, and not her son, is considered under
State law to be the owner of all ECNC stock in the
joint account and is therefore taxable on the ful
anmount of the gain arising fromits sale.

Joe M (Gonzal ez, for petitioner.

M chael A. Pesavento, for respondent.




MVEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

WHERRY, Judge: Respondent determ ned a Federal incone tax
deficiency in the anmount of $567,864 and a penalty pursuant to
section 6662 of $113,572.80 with respect to the 2000 taxable year
of Frances El ai ne Freedman (decedent).! After concessions, to be
explained in greater detail below, the principal issue for
decision is what portion of gain fromcertain stock sales is
taxabl e to decedent in 2000.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

The stipulations of the parties, with acconpanying exhibits, are
i ncorporated herein by this reference. Decedent was a resident
of the State of Florida when she died testate in Sint Marten
(also referred to as St. Martin), Netherlands Antilles, on

June 17, 2003. Her estate was admtted to probate in the Crcuit
Court for Hernando County, Florida, and her daughter, Robin
El ai ne Carnette (Ms. Carnette), was appoi nted personal
representative. The instant tax case was subsequently filed on
behal f of the Estate of Frances El aine Freedman (the estate), at

which time Ms. Carnette resided in Brunsw ck, Ceorgia.

1 Unl ess otherwi se indicated, section references are to the
| nternal Revenue Code of 1986, as anended and in effect for the
year in issue, and Rule references are to the Tax Court Rul es of
Practice and Procedure.



Fam | v Backgr ound

Decedent was born on June 2, 1933. Her formal education
ended upon dropping out of high school during eleventh grade.
She thereafter married and divorced several tinmes. Anong her
children were half-siblings Ms. Carnette and Ernest G eene (M.
Greene), born in or about 1961 and 1964, respectively.

eConnect Stock and Proceeds

At sonme tinme prior to Septenber of 1999, decedent and her
t hen conpani on, Peter Pajarinin (M. Pajarinin), becane involved
in owning and operating an Internet casino in Costa Rica. On
Septenber 8, 1999, decedent and M. Pajarinin sold their
interests in the venture and as part of the transaction each
recei ved 525,000 shares of stock in eConnect, the acquiring
entity. The stock at that tine was considered a “penny stock”
trading over the counter with the ticker synbol ECNC at under 30
cents per share.

On or about January 7, 2000, a joint account was opened in
t he nanes of “Frances El aine Freedman & Ernest G eene” with the
br okerage firm of Valdes & Mbreno, Inc. (Valdes & Moreno).
Val des & Moreno served as the “introducing broker” for the
account, which account in turn was carried and cl eared under an
agreenent with the investnent banking firm First Southwest
Conpany. The opening of this account was docunented by, anong

ot her things, a custoner agreenent, a joint account agreenent,
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and a margin and short agreenent. These docunents set forth

i nformati on concerning the account as well as its governing terns
and conditions. The custoner agreenent designated the type of
account as “JTWROS’, and the joint account agreenent reflected a
simlar designation creating an account “as joint tenants with
rights of survivorship and not as tenants in common”, whereby in
the event of death of one of the parties thereto, the “entire
interest” in the account woul d be vested in the survivor(s).

The agreenents further nmade explicit that wth respect to
joint accounts, all authority, obligations, and liability of the
tenants thereunder were joint and several. Any tenant could give
bi nding instructions with respect to assets in the account,

i ncl udi ng buying, selling, or requesting distributions, and First
Sout hwest Conpany was entitled to rely on such instructions from
any tenant w thout further investigation. The agreenents were

al so covered by an express choice of |aw clause, to wt:

This Agreenent and its enforcenent shall be governed by

the laws of the state of Texas and shall cover

i ndi vidually and collectively all accounts which the

under si gned has previously opened, now has open or may

open or reopen with FSWC, FSWC S predecessor or any

i ntroduci ng broker, and any and all previous, current

and future transactions in such accounts. * * *

Marco Listrom (M. Listrom was the Val des & Mdreno broker
overseeing the account. Decedent contacted himin late 1999

seeking a broker to assist her in selling the recently acquired

eConnect stock. The account was funded on or about January 11,
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2000, through decedent’s signing over of the certificate for her
525, 000 shares of eConnect to First Southwest Conpany for
transfer into the account. The value of the stock at that
juncture still did not exceed approximately 25 to 50 cents per
share. M. Geene contributed no property or funds to the
account at its inception or at any tinme thereafter.

The custonmer agreenent used to open the account contained a
nunber of blanks to be conpleted with information pertaining to
the client, including Social Security nunber, address, telephone
nunber, date of birth, marital status, enployer, bank reference,
etc. Decedent’s personal data was used to conplete each such
field. The formalso noted an approxi mate net worth of $50, 000
and an absence of previous investnent experience. The space for
initial transaction was marked “SELL” “ECNC’

At sonme point after the account was established, decedent
expressed to M. Geene that she was interested in selling the
eConnect stock if it reached 50 cents per share. M. Geene then
deci ded to conduct sone online research into the conpany and
product underlying the stock. He advised his nother that he
t hought, based on the eConnect technol ogy, that the shares had
the possibility of rising beyond her intended target and should
be held longer. As the stock |ater began to appreciate, M.
Greene participated in the excitenent, tracking the rising price

online and communi cating with decedent.
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Bet ween January 24 and March 8, 2000, decedent pl aced sel
orders with Valdes & Moireno that resulted in the foll ow ng sal es

of eConnect shares:

Dat e Shares Sol d Share Price Net Proceeds
1/ 24/ 00 25, 000 $1. 50 $36, 746. 75
1/ 24/ 00 20, 000 1.50 29, 397. 00
3/ 07/ 00 60, 000 10. 56 629, 976. 88
3/ 08/ 00 152, 500 15. 00 2,278,271.75

In total, 257,500 shares were sold during this period for net
proceeds, after conmm ssions, of $2,974, 392. 38.

After each of the foregoing sal es, decedent submtted to
First Sout hwest Conpany a request for transfer of funds. On
January 24, 2000, she requested a wire transfer of $30,000 for
t he benefit of RV. Wrld Hudson, Inc., which she used to
purchase a notor honme for herself. Two wire transfer requests
were placed on January 25, 2000, one directing $9,000 to a bank
in Virginia for the benefit of Ms. Carnette and Ms. Carnette’s
husband, and the other directing $27,000 to a bank in Costa Rica
for decedent’s own benefit. Likew se, on March 16, 2000,
decedent requested a wire transfer to AnSouth Bank in Hudson,
Florida, for her own benefit, which transfer was conpl eted on the
sanme date in the anount of $2,909,593.56. The latter transaction
renoved fromthe Val des & Moreno account the entire cash bal ance
and left only the remai ning 267,500 shares of eConnect.

The day after the March 8, 2000, sal e of eConnect, the

Securities and Exchange Comm ssion apparently froze all trading
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in the stock. By March 31, 2000, the value had fallen to $1.47
per share and was still dropping. It continued falling and never
recovered any significant value during the period that shares
remai ned in the Valdes & Moreno account. Over the next few
years, decedent used the Val des & Moreno account for occasional
trading activity of nodest value. Decedent wote personal checks
to facilitate such purchases fromaccounts at Wells Fargo.

Al t hough the record does not permt any direct tracing of funds,
as no underlying docunentation with respect to any Wlls Fargo
account was introduced, the evidence supports that sonme portion
of the proceeds fromthe eConnect sales was eventually
transferred to an account or accounts at Wells Fargo entities and
t hat such accounts were in decedent’s nanme al one. The bal ance of
the cash generated by the limted trading activity taking place
after the 2000 eConnect sales was eventually distributed at
decedent’ s request. First Southwest Conpany on April 29, 2003,
i ssued a check to decedent and M. G eene as joint tenants, using
decedent’s Florida address, in the amunt of $4, 584. 05.

During 1999 and early 2000, decedent mai ntai ned her
per manent residence in Hudson, Florida, but |ived for extended
periods in Costa Rca. M. Geene during early 2000 lived in an
apartnent in Burbank, California. WM. Carnette noved from
Wbodbridge, Virginia, to Brunswi ck, Georgia, at sone point during

2000. Follow ng the eConnect sales and transfer of funds from
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t he Val des & Moreno account, decedent becane interested in noving
to California. M. Geene assisted in the search for property,
and between |l ate March and early May of 2000, a residence |ocated
at 61 Mollison Drive in Sim Valley, California, was selected and
pur chased for approxi mtely $645,6000. Decedent paid for the hone
in cash principally by neans of wire transfer fromone or nore of
the accounts into which she had placed funds originating fromthe
eConnect sal es.

During the process of buying the property in California,
decedent proposed that M. Greene reside with her in the Sim
Val | ey home, apparently in part to facilitate efforts by
M. Geene to start his own small business in the software
devel opnment field. Deed to the property was taken in the nanes
“ERNEST GREENE, a Single Man and FRANCES ELAI NE FREEDMAN, an
Unmarried Woman as Joint Tenants”. Likew se, escrow docunents
and a buyer wal k-t hrough inspection formreflected both M.

G eene and decedent as buyers.

Decedent and M. Geene |ived together until early 2002,
when decedent noved back to Florida and the Sim Valley honme was
sold. Prior to that sale, M. Geene executed a quitclaimdeed
to decedent of any interest he held in the property, and decedent
gave him $10,000 to help defray costs of relocation. Wile they
were residing together, decedent also contributed an anount

bet ween $25, 000 and $50,000 to M. G eene’'s business venture, and
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two 2000 Ni ssan Xterras were purchased, one for decedent and the
other for M. Geene. Decedent paid property taxes and insurance
costs associated with the Sim Valley property. M. Geene did
not pay rent but contributed towards general maintenance
expenses.

Ms. Carnette cane to California in March of 2002 and
assi sted decedent in noving back to Florida. After returning,
decedent purchased a house at 24140 Powel| Road in Brooksville,
Florida, which served as her principal residence until her death.
Decedent al so acquired property, apparently indirectly through a
corporation, in Sint Maarten, Netherlands Antilles.

Tax Reporting and Exam nation

First Sout hwest Conpany issued a “2000 COMPOSI TE STATEMENT
CF 1099 FORVE” with respect to the Valdes & Moreno account. The
docunent was issued to “FRANCES ELAI NE FREEDVAN & ERNEST GREENE
JTWROS” at the Sim Valley address and refl ected decedent’s
Social Security nunmber. It showed interest of $1,261.18 and
total gross proceeds |ess comm ssions fromthe eConnect sal es of
$2,974, 392. 38.

In March of 2001, Janmes E. GII (M. Gll), a certified
public accountant in California, met with decedent and M. G eene
regardi ng preparation of decedent’s personal incone tax return
for 2000. Using information supplied by decedent and/or M.

Geene, M. G| conpleted decedent’s Form 1040, U.S. |ndividual
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| ncome Tax Return, for 2000. The return was signed by decedent
and M. GIIl on April 11, 2001, and filed with the Internal
Revenue Service (IRS). The Form 1040 was acconpani ed by a
Schedul e D, Capital Gains and Losses, that reflected the sale of
257,500 shares of eConnect, with an acquisition date of
Septenber 8, 1998, a basis of zero, and resultant |long-term
capital gain of $2,974,393. The return also reported interest
and dividend inconme received with respect to various financial
accounts, including accounts at AnSouth, Dean Wtter Reynol ds,
Fi serv, Valdes & Moreno, and Wells Fargo. Decedent did not file
a gift tax return for 1999, 2000, 2001, 2002, or 2003.

M. Geene filed a Form 1040 for 2000 prepared by an
i ndi vi dual not associated with M. GIllI’s firm The return
reported no capital gain or loss and no interest or dividends.
M. Geene s return was subsequently sel ected for exam nation by
the IRS, but the audit in md-2002 yielded no reconmended
changes.

By early 2003, decedent’s 2000 incone tax return was
i kewi se under exam nation. In April of 2003, decedent executed
a Form 2848, Power of Attorney and Declaration of Representative,
authorizing M. GIIl to represent her in connection with the 2000
audit. Follow ng decedent’s intervening death on June 17, 2003,
M. Gl continued review of the 2000 return and obtai ned

addi ti onal docunentation fromthe estate. That reviewled himto
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concl ude that the 2000 reporting should be altered in two
respects. First, having |l earned that the eConnect stock was
acquired in 1999, rather than 1998, M. Gl realized that the
gai n generated upon disposition was short termin nature.

Second, based upon the fact that the Val des & Mdreno account was
jointly held by decedent and M. Geene, M. GIl was of the

opi nion that the gain should have been split evenly between the
two joint tenants.

The I RS di sagreed that the gain was so divisible and on
January 15, 2004, issued to decedent a notice of deficiency
determ ning the aforenentioned deficiency and accuracy-rel ated
penalty. The notice reflected two adjustnents: Interest incone
was i ncreased by $975 reported to the IRS by Wl ls Fargo Bank,
and the eConnect sales were reclassified as resulting in short-
term capital gain.

Shortly thereafter, the estate submtted to the IRS a Form
1040X, Amended U.S. Individual Incone Tax Return, on behalf of
decedent for the year 2000. M. G| prepared the anended return
i ncorporating only one-half of the proceeds fromthe eConnect
sales but treating the concomtant capital gains as short term
The net effect was a decrease in total tax of $21,451, for which
the estate requested a refund. The anmended return was received

by the RS on February 9, 2004, but was not processed. A notice
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of claimdisall owance was al so sent denying the $21,451 refund in
full.

Deat h and Probate Proceedi ngs

Approxi mately 2 weeks prior to her June 17, 2003, death,
decedent had tel ephoned Ms. Carnette and asked her to cone to
Sint Maarten, where decedent was in the hospital. M. Carnette
did so and was with decedent until her death. During that
period, on June 16, 2003, decedent executed a will appointing Ms.
Carnette as sole heiress, executrix, and adm ni strator of
decedent’ s estate.

The just-nmentioned will was admtted to probate in the
Circuit Court for Hernando County, Florida, and Ms. Carnette was
appoi nted personal representative in late 2003. Her petition for
admnistration contained a listing of estate assets that
i ncl uded, anong other itens, the Brooksville, Florida, property
($425,000); a 2000 N ssan ($8,000); a 1988 Holiday Ranbler travel
trailer ($18,000); bank accounts at SunTrust ($82,461); and
portfolio accounts at Wells Fargo ($431,587.75) and Val des &
Moreno ($2,286.50). M. Geene then filed suit in the Superior
Court for Los Angeles County, California, in early 2004,
contendi ng that decedent’s property should pass in accordance
with a pourover wll and trust executed by decedent in California

on July 7, 2000, that purportedly left all assets to M. G eene.
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Contentious litigation between the siblings over decedent’s
estate ensued and renmi ned unresol ved as of at | east m d-2006.

Tax Court Proceedi ngs

Atinmely petition disputing the notice of deficiency was
filed with this Court on April 14, 2004. Both in the petition
and in subsequent stipulations the estate has conceded: (1) That
an additional $975 of interest income was received by decedent in
2000 but not reported on her original return, and (2) that the
sal es of eConnect shares during 2000 did not qualify for |ong-
termcapital gain treatnment. Following a 2-day trial in Novenber
of 2005, the parties filed posttrial briefs. Respondent on
openi ng brief conceded the accuracy-rel ated penalty under section
6662(a) asserted in the notice of deficiency. Accordingly, none
of the specific adjustnents nade in the notice of deficiency
remain in dispute. The estate, however, continues to propound
the argunent first raised during the audit that the estate is
entitled to report only one-half of the capital gain generated by
t he eConnect sales and, correspondingly, to receive a refund in
t he approxi mate anmount of $21, 000. 2

Sinmul taneously with the filing of its reply brief on

June 8, 2006, the estate filed a notion to reopen the record for

2 The Court notes that to the extent that the petition seeks
reasonabl e adm ni strative and/or litigation costs pursuant to
sec. 7430, any such claimis premature and will not be further
addressed. See Rule 231.
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recei pt of two additional exhibits. Respondent thereafter filed
an objection to the notion.
OPI NI ON

CGeneral Rul es

A. Federal Taxation Principles

The I nternal Revenue Code inposes a Federal tax on the
taxabl e i nconme of every individual. Sec. 1. Section 61(a)
specifies that gross incone for purposes of cal culating such
taxabl e i ncone neans “all incone from whatever source derived”.
Enconpassed within this broad pronouncenent are all “undeni abl e
accessions to wealth, clearly realized, and over which the

t axpayers have conpl ete domnion.” Conm ssioner v. d enshaw

dass Co., 348 U. S. 426, 431 (1955). More particularly, gains
derived fromdealings in property, interest, and dividends are
expressly enunerated as falling under the purview of section
61(a). Sec. 61(a)(3), (4), (7).

As a corollary, it is blackletter |Iaw that gains derived
fromproperty are taxable to the owner of the property. See,

e.g., Comm ssioner v. Court Holding Co., 324 U S. 331, 334

(1945); Salvatore v. Conm ssioner, 434 F.2d 600, 601-602 (2d Cr

1970), affg. T.C. Meno. 1970-30; Waltham Netoco Theatres, Inc. V.

Commi ssi oner, 401 F.2d 333, 334-335 (1st Gr. 1968), affg. 49

T.C. 399 (1968); Martin Ilce Ceam Co. v. Conm ssioner, 110 T.C

189, 212-213 (1998); Steubenville Bridge Co. v. Conmm ssioner, 11




- 15 -
T.C. 789, 798 (1948). Property ownership, in turn, is determ ned
by State |aw, consistent with the overarching principle that
State law creates legal rights and property interests while
Federal |aw determ nes how the rights and interests so created

shall be taxed. Mbrgan v. Commi ssioner, 309 U S. 78, 80-81

(1940) .

B. State Law Regarding Joi nt Accounts

The parties to the instant litigation do not dispute that
the relevant State |aw for purposes of this case is that of
Texas. |In 1979, Texas adopted provisions derived fromarticle VI
of the Uniform Probate Code governing nultiple-party accounts,
codified at Tex. Prob. Code Ann. secs. 436-449 (Vernon 2003).

See Stauffer v. Henderson, 801 S.W2d 858, 862-863 (Tex. 1990).

As pertinent here, Tex. Prob. Code Ann. sec. 436 defines
“Mul tiple-party account” to include “a joint account” and *Joi nt
account” to nmean “an account payable on request to one or nore of
two or nore parties whether or not there is a right of
survivorship.” Accounts at brokerage firns are expressly pl aced
within the scope of the statutory schene. 1d. Tex. Prob. Code
Ann. sec. 437 then clarifies the reach of the ensuing provisions,
as follows:

Sec. 437. Omership as Between Parties and O hers

The provisions of Sections 438 through 440 of this
code that concern beneficial ownership as between

parties * * * of nmultiple-party accounts, are rel evant
only to controversies between these persons and their
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creditors and ot her successors, and have no bearing on

t he power of w thdrawal of these persons as determ ned

by the terns of account contracts.

Next, the just-referenced Tex. Prob. Code Ann. sec. 438,
entitled “Omership During Lifetinme”, directs in subsection (a)
(hereinafter TPC 438(a)) thereof: “A joint account bel ongs,
during the lifetime of all parties, to the parties in proportion
to the net contributions by each to the suns on deposit, unless
there is clear and convincing evidence of a different intent”.
Finally, Tex. Prob. Code Ann. sec. 439 conpl etes the general
structure, governing rights of survivorship and di sposition of
suns remai ni ng on deposit at the death of a party to a joint
account .

1. Analysis

G ven the foregoi ng backdrop, the outcone of the instant
l[itigation turns |argely upon application of TPC 438(a). The
docunentation with respect to the Val des & Mdireno account
establishes its status as a joint account at a financi al
institution within the neaning of the Texas Probate Code.
Moreover, the instant litigation is concerned with ownership as
between the parties of this multiple-party account in the context
of a controversy between one of these parties and a creditor,
namely the IRS. That is precisely the type of situation that
Tex. Prob. Code Ann. sec. 437 specifies is governed by TPC 438(a)

and foll ow ng provisions. Respondent and the estate, however,
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have very different views as to the result that should obtain
from appl yi ng TPC 438(a) here.

It is respondent’s position that the record in this case
establishes both that decedent contributed all the property
pl aced in the Val des & Moreno account and that she did not intend
at the time she opened and funded the account to make a gift of
eConnect stock to M. Greene. The estate, in contrast, while not
di sputing the applicability of TPC 438(a),?® argues that decedent
clearly intended to effect a gift of one-half of the eConnect
stock to M. Geene by placing it in the joint account. The
estate also points to a presunption in Texas common |aw that a
parent intends to nake a gift to a child upon delivering
possessi on, conveying title, or purchasing property in the nane
of the child.

As previously quoted, TPC 438(a) | egislates ownership of
joint accounts during life in proportion to respective
contributions, absent clear and convincing proof of a contrary
intent. The evidence here is unequivocal in show ng that all of
t he eConnect stock funding the Val des & Moreno account was
contributed by decedent and that M. Greene at no tine placed any

of his personal assets in the account. Hence, the focus of this

3 Although the estate failed to cite or nention TPC 438(a)
on opening brief, the estate’s reply brief and subsequent notion
to reopen the record quote and di scuss the statute in a manner
presunptive of its applicability and never so nuch as allege that
TPC 438(a) is not operative here.
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case can be narrowed particularly to application of the
“different intent” exception.

In construing provisions of the Texas Probate Code derived
fromthe Uniform Probate Code, Texas courts have | ooked to
correspondi ng provisions in the uniformact, considering the
degree of textual simlarity and taking guidance fromthe

coments acconpanying the uniformlaws. See, e.g., Stegall v.

Cadra, 868 S.W2d 290, 293 (Tex. 1993); Stauffer v. Henderson,

supra at 863; Dickerson v. Brooks, 727 S.W2d 652, 654 (Tex. App.

1987). The | anguage of TPC 438(a) is identical to that of Unif.
Probat e Code sec. 6-103(a) (1969 Act), 8 U L.A (Part Il) 464
(1998), the attendant comment of which reads in relevant part:

This section reflects the assunption that a person
who deposits funds in a nultiple-party account normally
does not intend to make an irrevocable gift of all or
any part of the funds represented by the deposit.

Rat her, he usually intends no present change of
beneficial ownership. The assunption may be di sproved
by proof that a gift was intended. * * * |t is
inportant to note that the sectionis limted to
descri be ownership of an account while original parties
are alive. Section 6-104 prescribes what happens to
beneficial ownership on the death of a party. The
section does not undertake to describe the situation
between parties if one withdraws nore than he is then
entitled to as against the other party. Sections 6-108
and 6-112 protect a financial institution in such

ci rcunst ances without reference to whether a

wi thdrawi ng party may be entitled to | ess than he

W t hdraws as agai nst another party. Presunably,
overw t hdrawal | eaves the party maki ng the excessive

wi thdrawal |iable to the beneficial owner as a debtor
or trustee. O course, evidence of intention by one to
make a gift to the other of any sums w thdrawn by the
ot her in excess of his ownership should be effective.
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The final Code contains no provision dealing with

di vision of the account when the parties fail to prove

net contributions. The om ssion is deliberate.

Undoubtedly a court would divide the account equally

anong the parties to the extent that net contributions

cannot be proven; but a statutory section explicitly

enbodying the rule m ght undesirably narrow t he

possibility of proof of partial contributions and m ght

suggest that gift tax consequences applicable to

creation of a joint tenancy should attach to a joint

account. The theory of these sections is that the

basic relationship of the parties is that of individual

ownership of values attributable to their respective

deposits and withdrawals; * * *

The just-quoted comrent elucidates that the “different
intent” contenplated by the exception contained in TPC 438(a) is
an intent to nmake a gift. Stated otherw se then, the necessary
showi ng required to override the rule of ownership in proportion
to contributions is clear and convincing proof that a gift was
i ntended. Moreover, the coment drives hone that since the
opening of a joint account and the depositing of assets therein
are inherent in any scenario covered by the statute, these facts
play no role in establishing the requisite intent to neet the
excepti on.

Under Texas | aw, clear and convincing evidence demands
““that nmeasure or degree of proof which will produce in the m nd
of the trier of fact a firmbelief or conviction as to the truth

of the allegations sought to be established.”” Inre GM, 596

S.W2d 846, 847 (Tex. 1980) (quoting State v. Addi ngton, 588

S.W2d 569, 570 (Tex. 1979)),; see also OCadra v. Stegall, 871

S.W2d 882, 891 (Tex. App. 1994). This burden falls on the party
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claimng that a gift has been made.* Qadra v. Stegall, supra at

891. Extrinsic or parol evidence is typically inadm ssable to
prove the nature of an account for purposes of the Texas Probate
Code but is not proscribed on questions of the ownership and

capacities of parties to such an account. Stegall v. Qadra,

supra at 294; QOadra v. Steqgall, supra at 894.

Texas courts adhere to a requirenent of three el enents as
necessary to establish the existence of a gift: (1) Intent to
make a gift; (2) delivery of the property; and (3) acceptance of

the property. Dorman v. Arnold, 932 S.W2d 225, 227 (Tex. App.

1996); Ginsley v. Ginsley, 632 SSW2d 174, 177 (Tex. App.

1982). G ven that these requirenents are stated in the
conjunctive and that the enphasis of TPC 438(a) is on the issue
of intent, focus at the outset on the first-listed elenent is
appropriate here.

The estate cites a litany of circunstances in an effort to
show t hat decedent intended by placing her eConnect stock in the

joint account to nmake a gift to M. Geene.® This alleged

“ The State law rul es on placenent of burden relevant in

this case dovetail with the typical rule in tax litigation that
t he burden of proof rests on the taxpayer generally and on the
party raising any new matter particularly. See Rule 142(a).
Al t hough sec. 7491(a) can effect a shift of burden in specified
circunst ances, the estate makes no argunent that the statute has
any application here and has not addressed the preconditions for
its use.

5> The estate also directs the Court’s attention to a nunber
(continued. . .)
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evi dence can be grouped roughly into five general categories.
The first incorporates docunents involved in the opening and
routine adm nistration of the Valdes & Mdireno account. For
exanpl e, the estate notes the assignnment of the eConnect stock
certificate to First Sout hwest Conpany, the Val des & Moreno
custoner agreenent, the joint account agreenent, the margin and
short agreenent, the nonthly account statenents, the sale
confirmati on statenents, the conposite Form 1099, and the check
i ssued in 2003 by First Sout hwest Conpany of the remaining cash
bal ance in the Val des & Moreno account. The estate alleges that
t hese docunents are probative in that they reflect the nanmes of
bot h decedent and M. G eene as parties to the account and/or by
their ternms afford to decedent and M. G eene equal rights and

authority to deal with the account.

5(...continued)
of Texas cases, the majority of which: (1) Construe State | aw
prior to enactnment of the current Texas Probate Code; (2) deal
nore generally with gift issues outside the specialized context
of the operative joint account rubric; and/or (3) pertain to
i ssues of ownership in controversies between parties to joint
accounts, a matter expressly not covered by TPC 438(a) and
rel ated provisions, rather than ownership in controversies vis-a-
vis creditors. The bulk of this material is not germane to the
Court’s disposition here, or at best marginally rel evant and
cunmul ative, and will not be further addressed. As noted by the
Suprenme Court of Texas in an opinion construing the rel ated
provi sion of Tex. Prob. Code Ann. sec. 439 (Vernon 2003),
enact nent of the Texas Probate Code served to replace “the
various | egal theories” which had been used in anal yzing joint
account matters and were “difficult to reconcile”. Stauffer v.
Henderson, 801 S.W2d 858, 862-863 (Tex. 1990).
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Undoubt edl y, the foregoing evidence and |i ke docunentation
m ght be highly probative were the aimto establish existence of
a joint account. That point, however, is undisputed. The
instant inquiry is already taking place under the rubric of TPC
438(a). Because that provision operates solely in the context of
joint accounts, docunentation show ng accounts titled in the
names of multiple parties and conferring on them contractua
rights vis-a-vis a financial institution is presuned and inherent
in all cases. Accordingly, the clear and convincing evidence
referenced in the exception nust demand sonething nore. The
estate’s reliance on materials of this nature is therefore
m spl aced and carries little, if any, weight in establishing
decedent’s intent to make a gift. In fact, the exclusive use of
decedent’ s personal information in filling out the custoner
agreenent could cut the other way.

The second general category of circunstances pressed by the
estate relates to M. Geene’ s cl ai mred managenent of and control
over the Val des & Moreno account. The estate nentions that M.
G eene conducted “due diligence” with respect to the eConnect
shares, attended eConnect sharehol der neetings, consulted and
jointly nmade decisions with decedent regarding the account,
recommended when to sell the eConnect stock, shared in the
excitenment of the rising price and sale, opened nail related to

the account, was the subject of purported conments by decedent
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referring to the noney as theirs, and | ater handl ed |iquidation
of the account by “initiat[ing] the novenent of the noney from
Val des & Moreno, Inc. to Wlls Fargo where the noney still is,
via sone nere stops along the way at sone Florida banks.”

Attenpted review of these alleged circunstances, however,
hi ghlights a key problemw th the record in this case. The noted
details are drawn largely fromuncorroborated testinony of
M. Geene, whose testinony in general the Court finds to be
singularly lacking in credibility. W have before us testinony
by M. Geene taken in three contexts; i.e., his deposition from
Cct ober of 2004 in the Florida probate litigation, his statenments
on direct examnation at the trial of this Tax Court case as a
W tness for respondent, and his responses on cross-exam nation by
counsel for the estate. Conparison reveals that M. Geene’s
overall position in the probate litigation is essentially the
opposite of his stance as a witness for respondent.

Hi s deposition testinony is geared towards enphasizing his
involvenent in all that relates to the eConnect shares, so as to
chal l enge the will being probated and to establish an interest in
decedent’s property. In this Court, his comments are shaded
towards di stancing hinself fromany interest in the stock and
concomtant taxable gain. The result is two inconsistent
presentations, with the intersection between the two represented

by unconvincing attenpts on cross-exam nation to explain apparent



- 24 -
contradictions. The Court therefore is unable to rely on nuch of
M. Geene s testinony, particularly when it conmes to his
managenent of or control over the stock sales and Val des & Moreno
account, where sone of the nost marked di screpancies arise.

Thus, while statenents by M. G eene mght be sufficient to
show t hat he assisted decedent by researching, tracking, and
maki ng recomrendati ons about the eConnect shares, his coments
fall short of establishing any genui ne managenent and control.
Furthernore, the docunentary record supports that any tinme an
actual sales call or request to transfer funds was nmade, it was
decedent’ s personal action that formally initiated the
transaction. Shared excitenment and casual use of plural pronouns
are hardly a substitute for the conplete dearth of docunentary
evi dence to show M. G eene maki ng even one order with respect to
the account. Notably, the estate tries to mnimze the
significance of decedent’s pronpt transfer of the sales receipts
out of the Valdes & Moreno account by claimng that M. G eene
“Initiated the novenent”. Suffice it to say that the attenpt,
concl usory, self-serving, and unsupported, fails to blunt one of
the key objective facts in this litigation--that shortly after
t he eConnect sal es, decedent ordered Val des & Moreno to transfer
the proceeds to other accounts that the record indicates were in

her nane al one.
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The third category of circunstances cited by the estate
pertains to alleged evidence that M. G eene “benefited
substantially” fromthe eConnect transactions. Included in this
category are the joint purchase and rent-free occupation of the
Sim Valley hone, as well as M. Geene’ s receipt of: (i)
$30, 000 for his business; (ii) a Nissan Xterra; and (iii) $10, 000
for later relocation fromthe Sim Valley hone. Again, however,
much of this clainmed evidence is testinonial and suffers fromthe
sane shortcom ngs just discussed.

M. Geene' s statenents concerning his role in the
negoti ati ons on the house and the acquisition of the Xterra are
particul arly nebul ous and fraught with inconsistencies, and his
eventual execution of a quitclaimdeed for the house undercuts
any under st andi ng between those involved of a true and intended
ownership interest. Regardless, the salient feature is that al
of these transactions occurred after decedent transferred the
eConnect proceeds out of the Val des & Moreno account into other
accounts of her own. At nost the benefits portray an intent to
share her wealth by giving specific, limted gifts to her son at
ti mes subsequent to the eConnect windfall. They do not reflect a
scenari o where ownership of half the wealth by M. G eene was a
fait acconpli because she had previously given himthe underlying

stock before it was sol d.
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The fourth category of circunstances raised by the estate
pertains to the events and docunents that are the subject of the
estate’s notion to reopen the record. The estate asks the Court
to permt subm ssion of three additional docunents, incorporated
into two exhibits: (1) Exhibit 46-P, copies of decedent’s
purported July 7, 2000, pourover will and famly trust; and (2)
Exhibit 47-P, a copy of a notion for partial sumary judgnent
filed by M. Geene in the Florida probate litigation.

Reopening the record for the subm ssion of additional
evidence is a matter within the discretion of the trial court.

Zenith Radio Corp. v. Hazeltine Research, Inc., 401 U S. 321, 331

(1971); Butler v. Conm ssioner, 114 T.C 276, 286-287 (2000).

The standard for doing so nay be sunmari zed as follows: “A court
w Il not grant a notion to reopen the record unless, anong ot her
requi renents, the evidence relied on is not nmerely cunul ative or
i npeaching, the evidence is material to the issues involved, and
t he evi dence probably woul d change the outcone of the case.”

Butl er v. Commi ssioner, supra at 287.

The itens proffered in the estate’s notion to reopen the
record fall short of the foregoing standard. Even if admtted,
t he docunents woul d not alter the outcone in this case. The
estate contends that the pourover will and famly trust show
decedent’ s “donative intent that M. G eene own one-half of al

that she had in 2000, the year of the subject sale which produced
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the taxable gain in this case.” These docunents, however
actually wei gh against the estate’s position here. Critically,
they were executed after decedent had transferred the
overwhel m ng majority of the eConnect sal es proceeds to other
accounts owned individually by her, including apparently various
accounts at Wells Fargo. A nunber of accounts at Wells Fargo and
Dean Wtter are anong the assets |isted on the schedul e of
property placed in the trust, as is the Sim Valley residence.
Ternms of the trust, which is revocabl e by decedent, operate to
apply the property for decedent’s benefit during life and to
distribute the assets to M. G eene only upon her death.

Consequently, as of July of 2000, decedent was behavi ng as
if the property generated by the eConnect sales was still under
her control and hers to give away at her death, not as if half
was al ready owned by M. G eene. Such would seemto belie an
intent to gift the underlying stock upon funding of the Valdes &
Moreno account in January of 2000. The notion for summary
j udgnent, which seeks a ruling based on the alleged validity of
the pourover will and trust, is no nore helpful to the estate and
is even |less probative, a nere litigating position in another
proceedi ng. The adm ssion of these materials would therefore do
little, if anything, to provide support for the stance taken by

the estate here.



- 28 -

Furthernore, even if the docunents buttressed the estate’s
argunment, denial of their adm ssion would be appropriate on
grounds of prejudice to respondent. By submtting the docunents
after trial, the estate deprived respondent of any opportunity to
exam ne or question themduring the proceeding. In fact, the
itens were not proffered until after respondent had filed both
opening and reply briefs. Furthernore, it is clear fromthe
record that the will and trust documents were available to the
estate at |east a year prior to trial in the instant case. The
estate offers no explanation or excuse as to why the materials
coul d not have been exchanged and dealt with in accordance with
the procedures set forth in Rule 91 and the Court’s standi ng
pretrial order. W normally do not countenance such tardiness.
The Court will deny the estate’s notion to reopen.

The fifth category drawn upon by estate is the famli al
rel ati onshi p between decedent and M. G eene and the presunption
related thereto under Texas law. As stated in the follow ng oft-
cited pronouncenent, Texas courts adhere to a rule under which
“There is, however, a presunption that a parent intends to nmake a
gift to his child if the parent delivers possession, conveys
title, or purchases property in the nane of a child.” Wodworth
v. Cortez, 660 S.W2d 561, 564 (Tex. App. 1983); see al so

Ri chardson v. Laney, 911 S.W2d 489, 492 (Tex. App. 1995); CGadra

v. Steqgall, 871 S.W2d at 891; Masterson v. Hoque, 842 S. W2d
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696, 697 (Tex. App. 1992). The presunption is rebuttable by

cl ear and convincing evidence. Richardson v. Laney, supra at

492: Masterson v. Hogue, supra at 697; Kyles v. Kyles, 832 S W2d

194, 197 (Tex. App. 1992).

Al t hough research has not reveal ed any Texas cases directly
addressing the propriety of using this presunption in the context
of joint account matters controlled by TPC 438(a) and rel ated
provi sions, the Court for the sake of argunent will assune its
potential applicability here. Accordingly, we consider the
sufficiency of the evidence offered by respondent to overcone any
presunption of donative intent.

In contrast to the weak and suspect nature of the
circunstances relied upon by the estate in an attenpt to show
donative intent, as discussed above, the nore objective evidence
in the record leans strongly in the opposite direction. As
al luded to previously, one of the nost salient facts here is that
wi thin days of each rel evant sal e of eConnect shares, decedent
wired the proceeds out of the joint account. The March 16, 2000,
transfer of $2,909,593.56 into a personal account at AnSouth Bank
is particularly revealing. Moreover, none of the investnent
accounts in which the proceeds subsequently cane to rest is
purported to be any type of joint account over which M. G eene
possessed even formal authority. Such actions are nearly

i npossible to reconcile wwth the idea of shares’ having been
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given to M. Geene 3 nonths earlier. Again, the limted |ater
gifts of conparatively small nonetary amounts |ikew se belie a
precedi ng gratuitous transfer of the underlying shares, as does
the quitclaimdeed of M. Geene's interest in the Sim Valley
resi dence.

In addition to the positive inferences which may be drawn
fromthe numerous instances in which decedent did act to exercise
dom nion over activity in the Valdes & Mdireno account and the
funds generated by the eConnect sales (i.e., as to all materi al
transactions prior to her death, making all eConnect buy and sel
calls to the broker, wiring the resultant funds, giving
particular gifts to her children, etc.), negative inferences
arise fromthe |l ack of any such activity on the part of
M. Geene. The record contains no specific evidence of any
instance in which M. Geene exercised any formal authority over
the contents of the joint account. Even his testinony portrays a
role only akin to that of an adviser.

Al so highly probative is the contenporaneous tax reporting
by both decedent and M. Greene. Positions taken in a tax return
may be treated as adm ssions and nmay be di savowed only by cogent

proof that they are incorrect. MWaring v. Conmm ssioner, 412 F.2d

800, 801 (3d Cr. 1969), affg. T.C. Meno. 1968-126; Mendes V.

Comm ssioner, 121 T.C 308, 312 (2003); Estate of Hall v.

Comm ssioner, 92 T.C 312, 337-338 (1989).
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On her original 2000 incone tax return, decedent reported
selling all 257,500 shares. She further did not file a gift tax
return for 2000. Consistent with his nother’s treatnent,

M. Geene did not report any sale of shares on his 2000 return.
The change in position to that reflected in decedent’s anmended
return transpired only after her death, at a tine when she could
no | onger speak to her intentions regarding the eConnect stock
and the Val des & Moreno account. Decedent’s own representations
on a return she reviewed and signed are deci dedly nore persuasive
t han recharacterizations by others nearly 3 years later, not to
mention after an I RS assertion of additional tax due.

G ven the entire record in this case, the Court therefore
concludes that the evidence is sufficient to rebut any
presunption, arising due to a parent-child relationship, that a
gift was intended. Hence, the circunstances cited by the estate,
whet her viewed individually or as a collective whole, fail to
afford clear and convincing evidence of an intent to make a gift
to M. Geene upon decedent’s establishnent and funding of the
di sputed joint account, as mandated by TPC 438(a). Consideration
of the remaining elenments of a gift, i.e., delivery and
acceptance, is unnecessary. The general rule of TPC 438(a) thus
applies to accord ownership of the eConnect stock in proportion
to the respective contributions of the parties to the joint

account. The result is that decedent owned all the shares at the
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time of the sales underlying this litigation, and she alone is
t axabl e on the gain generated thereby.

To reflect the foregoing and concessi ons nade by the

parties,

An appropriate order and

decision will be entered.




