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Ptinmely petitioned for review under sec. 6330(d),
|. RC., of Rs determnation to proceed with levies to
col | ect unpaid Federal incone taxes for 1997, 1998, and
1999.

P claimed in his Appeals hearing and herein that
t he proposed |l evy for 1997 should not be sustained
because a remttance he made in 1997 with respect to
his Federal incone tax liability for that year was
instead applied inproperly by R against a tax liability
alleged by Rto exist for 1995. Consequently, P
contends, Ris attenpting to collect a tax that has
been paid. R contends that this Court I|acks
jurisdiction to consider 1995, a year that was not the
subject of a notice of determ nation, to ascertain
whether a liability existed for that year, to which the
1997 rem ttance was appli ed.

Hel d: P's claimconcerning the disposition of his
1997 remttance is a relevant issue relating to the
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unpaid tax for 1997, and we have jurisdiction to
consider facts and issues arising in 1995, a year not

t he subject of the notice of determ nation, insofar as
they are relevant to conputing the unpaid tax for 1997.

Hel d, further, since P's Federal incone tax return
and paynment for 1995 were untinely, resulting in the
assessnment of additions to tax for late filing and
paynment, R s application of P's 1997 rem ttance agai nst
the 1995 liability was proper.

In July 1998, P rmailed a check to R for $1,776. R
posted the check to P's 1997 account for the erroneous
amount of $11,776. As $11,776 exceeded all unpaid
assessnments for 1997, R issued P a refund for 1997 of
$5,513 in August 1998. After subsequently discovering
his error, R applied four of P's 1999 rem ttances,
totaling $6,500, to P's 1997 account. P clained in his
heari ng request and herein that he had not received
proper credit for all paynents nade with respect to
1999.

Held: R s application of P's 1999 remttances to
P's 1997 account to recoup the erroneous nonrebate
refund for 1997 contravenes O Bryant v. United States,
49 F. 3d 340 (7th Cr. 1995). These 1999 remttances
shoul d have been applied agai nst unpaid taxes that are
the subject of the instant |evies. Consequently, the
| evies nust be reconsidered by R on renand.

P clained in his Appeals hearing and herein that
t he proposed |levy for 1999 should not be sustained
because R i nproperly changed the anobunts shown as due
on P's Federal incone tax return for 1999. R concedes
that he disallowed, pursuant to sec. 6213(b)(1),
| . R C., certain mscellaneous item zed deducti ons
clainmed on that return and nade an assessnent based
t hereon without issuing a notice of deficiency to P as
requi red by sec. 6213(a), |I.R C. As a consequence, R
contends, Pis entitled in the instant proceeding to de
novo revi ew under sec. 6330(c)(2)(B), I.RC, of his
entitlenent to these deductions, wth any nodifications
resulting fromthe Court's review to be reflected in
t he amount of the assessnent and | evy.

Hel d: the 1999 levy, insofar as it is based on the
di sal l owance of P's m scell aneous item zed deducti ons,
may not proceed, as the assessnent upon which it is
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based is invalid; de novo review pursuant to sec.
6330(c)(2)(B), I.R C, may not cure an assessnent that
isinvalid for failure to conply with sec. 6213(a),

| . R C. Consequently, the 1999 | evy nust be

reconsi dered by R on renand.

Hel d, further, other issues raised by respondent's
determ nation to proceed with the levies for 1997,
1998, and 1999 det erm ned.

Joseph Paul Freije, pro se.

Diane L. Wrland, for respondent.

GALE, Judge: Pursuant to section 6330(d),! petitioner seeks
review of respondent's determnation to proceed with collection
by levy of inconme tax liabilities with respect to petitioner's
1997, 1998, and 1999 taxable years. The issue for decision is
whet her respondent may proceed with proposed | evies for
liabilities not conceded by himfor 1998 and 1999.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The parties' stipulations and attached exhibits are incorporated
herein by this reference.

Petitioner resided in Franklin, Indiana, when the petition

in this case was fil ed.

1 Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code of 1986, as anended.
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Petitioner and his spouse (Ms. Freije; collectively, the
Freijes) obtained an automatic 4-nonth extension (until August
15, 1996) to file their joint Federal incone tax return for the
1995 taxabl e year (1995 return).2 The 1995 return, untinely
filed on Novenber 18, 1996, reported tax due of $8,281.61 and was
acconpani ed by a paynment of $3,005.47 which, when added to the
wi thhol ding credits listed of $5,276.14, satisfied the tax
reported as due. Nonetheless, the untinely filing and paynent
triggered additions to tax for late filing and | ate paynent, as
well as interest, totaling $838.27, which was assessed on
Decenber 23, 1996

On June 3, 1997, respondent received a $2,800 remttance
fromthe Freijes. The record does not disclose whether this
remttance was designated for any purpose. Respondent applied
$869. 46 of this remttance to the foregoi ng assessnent for 1995

(plus an additional assessnent of interest) and refunded the

2 Qur findings with respect to the Freijes' 1995 taxable
year are based in part on Ex. 21-R a certified copy of a Form
4340, Certificate of Assessnments, Paynents, and O her Specified
Matters, covering the Freijes' individual income taxes for that
year. At trial, we reserved ruling on the admssibility of the
exhi bit, because of uncertainty concerning whether respondent's
counsel had identified and provided a copy of it to petitioner at
| east 14 days before trial, as required by the Court's standing
pretrial order. W allowed petitioner to nake a subm ssion after
trial with respect to the admssibility of Ex. 21-R  On the
basis of petitioner's subm ssion and the entire record in this
case, we conclude that petitioner has failed to show prejudice
fromany failure to receive a copy of Ex. 21-R at |east 14 days
before trial. W accordingly hereby admt Ex. 21-R
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bal ance to the Freijes. The Freijes also nade remttances to
respondent of $2,300 on June 10, 1997, and $1,500 on Cctober 6,
1997, that respondent treated as paynents of estimted tax for
1997.

The Freijes tinely filed a joint Federal inconme tax return
for the 1997 taxable year (1997 return) reporting a tax due of
$21,510, listing withholding credits of $4,134, and clai m ng
estimated tax payments of $6,600.3 A paynment of $4,000 was sent
with the 1997 return. The $21,510 in tax reported as due on the
1997 return, as well as additions to tax for |ate paynent and
failure to pay estimated tax, plus interest, were assessed on
June 8, 1998. Subsequent rem ttances of $2,000 each were
credited against the Freijes' 1997 liability on May 3 and June 1
1998. On or about July 6, 1998, petitioner nmailed a check for

$1,776 to respondent.* This check was erroneously posted to the

3 The figure of $6,600 in clained estimated tax paynents for
1997 apparently reflected the Freijes' understanding that the
three remttances they submtted to respondent during 1997 (i.e.,
$2, 800, $2,300, and $1,500, for a total of $6,600) constituted
estimated tax paynents for that year. However, as noted,
respondent applied a portion of the initial $2,800 remttance to
the Freijes' 1995 liability and refunded the bal ance.
Consequently, the total 1997 estimated tax paynments recorded in
the Freijes' account when their 1997 return was filed equal ed
$3,800 (i.e., the total of the latter two 1997 rem ttances), not
t he $6, 600 reported on the 1997 return.

4 1f respondent had not applied a portion of the Freijes'
1997 rem ttance of $2,800 to their 1995 liability, the $1,776
remttance of July 6, 1998, would have resulted in total
remttances for 1997 of $20,510, or $1,000 less than the tax
(continued. . .)
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Freijes' 1997 account in the amount of $11,776 on July 8, 1998,
whi ch anobunt exceeded all assessnents for 1997. As a
consequence, respondent issued the Freijes a refund of $5,513 on
August 3, 1998. At a tine not disclosed in the record,
respondent corrected the $10,000 error by reversing $10, 000 of
the $11,776 previously credited.® Subsequent rem ttances nade by
the Freijes in 1999 w thout designation for any year, totaling
$6, 500, were posted to their 1997 account as follows: $1,800 on
May 26, 1999; $2,400 on June 16, 1999; $1,200 on July 9, 1999;
and $1, 100 on July 26, 1999.

The Freijes tinely filed a joint Federal inconme tax return
for the 1998 taxable year (1998 return) reporting a tax due of
$11,686 and no withholding credits or estimted tax paynents.
(The Freijes' actual withholding credits for 1998 were $4,094.)
A paynent of $3,000 was sent with the 1998 return. Subsequent
remttances of $1,000 and $1,587 were credited against their 1998

l[tability on April 19 and COctober 27, 1999, respectively.

4(C...continued)
reported as due on the 1997 return.

>Wile this reversing entry is dated July 8, 1998, on the
Freijes' Form 4340, Certificate of Assessnments, Paynents, and
O her Specified Matters, for 1997, we conclude that it did not
occur on that date, as the refund triggered by the erroneous
posting of this amount was issued alnost 1 nonth |ater. W are
per suaded that respondent did not beconme aware of the error until
sonetinme after this refund was issued to the Freijes.
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The Freijes tinely filed a joint Federal income tax return
for the 1999 taxable year (1999 return) reporting a tax due of
$12,507.05, listing withholding credits of $4,318.96, and
claimng estimted tax paynents of $15,616.° On or about My 29,
2000, respondent issued a notice to the Freijes, at the address
they entered on the 1999 return, concerning the 1999 return and
entitled “W Changed Your Estimated Tax Total -- You Have An Anount
Due". The notice indicated that the 1999 return had been changed
as follows: (i) Taxable incone had been increased fromthe
$43,531 reported to $53,399, resulting in an increase in the tax
shown as due on the return from $12,507.05 to $15, 265; and (ii)
estimated tax paynments had been reduced fromthe $15,616 reported
to $6,000. On the sane date as the notice, respondent assessed
the increased tax of $15,265, without issuing a statutory notice
of deficiency to the Freijes.

On Decenber 27, 2000, respondent sent a letter to the
Freijes with attached workpapers that explained in greater detai
t he foregoi ng changes made to the 1999 return. Wth respect to
the reduction in the clainmed estimted tax paynents, the letter
advi sed that the Freijes' 1999 account showed 1999 estinmated tax

paynents of only $6,000, consisting of two paynents of $3,000 on

6 According to the Forns 4340 in the record, the total
remttances nmade by the Freijes during 1999, exclusive of the
$3, 000 paynent submtted with the 1998 return, were $15, 087.

I nsofar as the record discloses, these remttances were not
designated by the Freijes for any taxable year.
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Novenber 10 and Decenber 17, 1999.7 Wth respect to the increase
in taxable incone, the letter advised that the $9, 868 increase in
taxabl e incone (fromthe reported $43,531 to $53, 399) consisted
of the follow ng itens:

(i) a $1,000 increase in income as a result of a

di screpancy in that anmount between the figure entered
for adjusted gross incone at the bottomof the first
page of the 1999 return ($73,273) and the figure
entered for adjusted gross incone at the top of the
second page ($72, 273);

(ii) a $320 increase in inconme resulting fromthe

di sal l owance of a casualty or theft loss in that anount
clainmed on the 1999 return, on the grounds that the
clainmed loss did not consider the limtation of such

| osses to ambunts in excess of 10 percent of adjusted
gr oss i ncone;

(iii) a $20 increase in incone resulting fromthe

di sal l owance of a m scel |l aneous deduction for "P. QO

Box" clainmed on the 1999 return, explained in the
letter as follows: "M sc Deductions: A post office box
is not a deductible expense";

(iv) a $8,528 increase in incone resulting fromthe

di sal l onance of a m scel |l aneous deduction for "Lawers"
clainmed on the 1999 return, explained in the letter as
follows: "Oher Msc Deductions: Lawers are not a
deducti bl e expense. They are deductible if the fees
are paid to produce or collect taxable incone or are in
connection with the determ nation, collection, or
refund of a tax."

On February 7, 2001, respondent issued to the Freijes a
Final Notice of Intent to Levy and Notice of Your Right to a

Hearing for inconme tax, interest, and penalties for taxable years

" As noted, the Forns 4340 in the record state that the
Freijes made rem ttances during 1999 that total ed $15, 087;
however, respondent applied $6,500 and $2, 587 agai nst the
Freijes' 1997 and 1998 liabilities, respectively.
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1997, 1998, and 1999. On February 18, 2001, respondent received
a Form 12153, Request for a Collection Due Process Hearing, from
petitioner (but not Ms. Freije) regardi ng respondent's proposed
collection action for the foregoing years. As grounds for
di sagreeing with the proposed collection action, petitioner wote
as follows, "I am scheduled for audit in Geenwod IN You
peopl e have fal sely accused ne of witing a bad check for
$10, 000. 00. You deny receiving over $13,000.00 in estinmated
taxes. * * * | have anmended 1997, 1998, 1999. You owe ne over
$24, 000. 00. "

On February 27, 2001, the Freijes filed an anended Feder al
income tax return for 1997, claimng an increase in item zed
deductions of $14,940% and a resulting refund of $6,395. On
March 27, 2001, the Freijes filed anended Federal incone tax
returns for 1998 and 1999, claimng a $14, 940° reduction in
previously reported adjusted gross incone for each of those years

and resulting refunds of $8,996.50 and $8, 752. 73, respectively.

8 This figure equaled the portion of an increase in the
Freijes' inconme for 1999 that had been proposed in an exam nation
of the 1999 return, with which petitioner disagreed.

® These figures were |ikew se designed to offset the sane
proposed exam nation increase in the Freijes' inconme for 1999
wi th which petitioner disagreed. See supra note 8.

10 The 1998 and 1999 anended returns both clai med anobunts
for estinmated tax paynents that were different fromthe anounts
claimed in the original returns for those years.
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On or about April 30, 2001, an Appeals officer of respondent
sent petitioner a letter advising himthat a conference wuld be
scheduled in the future. |In May 2001, petitioner advised the
Appeal s officer that he did not wish to appear in person in
respondent’'s office to attend a face-to-face neeting in
connection wth a hearing.

On June 4, 2001, petitioner and the Appeals officer
di scussed petitioner's request by tel ephone. During that
conversation, petitioner advised the Appeals officer that he
would be willing to "pay 25 cents per year for 1997, 1998, and
1999, call it even, and then start afresh with the year 2001."
The Appeals officer advised petitioner that this proposed
collection alternative to the | evy was not acceptable. Later
that day, petitioner left voice-nail nmessages for the Appeals
of ficer seeking informati on concerning changes respondent nade to
his 1995, 1996, 1997, and 1998 returns that resulted in
additional tax, additions to tax, and interest for those years as
well as information concerning why paynents intended for one year
had been applied to other years. Petitioner further advised the
Appeal s officer that his problens began with his 1995 taxes. In
addition, petitioner advised the Appeals officer of petitioner's
claimthat respondent had altered petitioner's check for $1,776

(i ntended as paynent of his 1997 taxes) so that it was posted for
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$11, 776, which, according to petitioner, resulted in his being
fal sely accused by respondent of witing a bad check for $10, 000.

On Novenber 26, 2001, a Notice of Determ nation Concerning
Col l ection Action(s) Under Section 6320 and/or 6330 was sent to
petitioner. 1In the notice, the Appeals officer determ ned that
all applicable laws and adm ni strative procedures had been
satisfied. Wth respect to petitioner's expressed concerns about
his 1995 taxes, the Appeals officer explained that a remttance
submtted by petitioner in 1997 and intended by himto be applied
to that year's taxes was instead applied to 1995 taxes because
the return and paynent for 1995 had been received | ate,
triggering an assessnent of additions to tax and interest for
that year to which the 1997 paynent had been applied. Wth
respect to 1997, the Appeals officer determ ned that, because
respondent's incorrect posting of petitioner's $1,776 check as
$11,776 had resulted in an erroneous refund with respect to 1997,
the assessed failure to pay addition to tax would be abated. As
for the remaining liabilities that were the subject of the |evy,
the Appeals officer determned: "The tax owed is fromthe
original return for 1997, 1998 and 1999. Therefore, | recomend
the governnment sustain the tax liability for * * * [those tax
periods]." Concluding that the proposed |evy represented an
appropriate balancing of the need for efficient collection with

the concern that the collection action be no nore intrusive than
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necessary, the Appeals officer determ ned that the proposed | evy
coul d proceed.

On January 14, 2002, petitioner filed a tinely petition with
this Court for review of the determ nation. The petition assigns
a litany of errors to the determnation, including (i) that
respondent changed petitioner's 1995 through 1999 returns w t hout
notifying him (ii) that respondent altered a check petitioner
submitted in connection with the erroneous posting of his $1,776
paynent as $11,776 for 1997; and (iii) that respondent denied
recei pt of certain paynents petitioner nmade. Petitioner seeks as
a remedy a refund of all Federal inconme taxes he paid for taxable
years 1995 t hrough 2001.

After the petition was filed, on March 11, 2002, respondent
issued a notice of deficiency to the Freijes with respect to
their 1999 taxable year. In the notice of deficiency, respondent
determ ned, inter alia, that the Freijes were not entitled to the
$320 casualty loss clained in the 1999 return but were entitled
to m scel |l aneous deductions of $8,935 (subject to the 2-percent
[imtation of section 67(a)). On the sane day that the notice of
deficiency was issued, respondent issued a claimdisallowance
letter to the Freijes, denying their clainms for refund in their
amended returns filed for 1997, 1998, and 1999. No petition was
filed in this Court wwth respect to the notice of deficiency for

1999.



- 13 -

At trial and in his posttrial brief, respondent conceded
that collection of petitioner's outstanding liability for 1997,
representing that portion of the erroneous refund for 1997 that
had not been coll ected, was prohibited by section 6532(b).

OPI NI ON

Section 6331(a) authorizes the Secretary to | evy upon
property and property rights of a taxpayer |iable for taxes who
fails to pay those taxes within 10 days after notice and demand
for paynent is made. Section 6331(d) provides that the | evy
aut horized in section 6331(a) may be nade with respect to any
"unpaid tax" only if the Secretary has given witten notice to
t he taxpayer 30 days before the |levy. Section 6330(a) requires
the Secretary to send a witten notice to the taxpayer of the
"amount of the unpaid tax" and of the taxpayer's right to a
section 6330 hearing at |east 30 days before any |levy is begun.
This notice need only be given once for "the taxable period to
whi ch the unpaid tax specified in * * * [the | evy notice]
relates.” Sec. 6330(a)(1).

If a section 6330 hearing is requested, the hearing is to be
conducted by Appeals, and, at the hearing, the Appeals officer
conducting it nust verify that the requirenents of any applicable
| aw or adm nistrative procedure have been net. Sec. 6330(b)(1),
(c)(2). The taxpayer is entitled to one hearing with respect to

"the taxable period to which the unpaid tax specified in * * *
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[the I evy notice] relates.” Sec. 6330(b)(2). The taxpayer nmay
raise at the hearing "any relevant issue relating to the unpaid
tax or the proposed |levy". Sec. 6330(c)(2)(A). The taxpayer may
al so raise challenges to the existence or anpunt of the
underlying tax liability at a hearing if the taxpayer did not
receive a statutory notice of deficiency with respect to the
underlying tax liability or did not otherw se have an opportunity
to dispute that liability. Sec. 6330(c)(2)(B). The underlying
tax liability that may be chall enged includes anounts reported as

due on a return. Montgonery v. Conm ssioner, 122 T.C. 1 (2004).

At the conclusion of the hearing, the Appeals officer nust
determ ne whet her and how to proceed wth collection and shal
take into account (i) the verification that the requirenents of
any applicable law or adm nistrative procedure have been net,

(i1) the relevant issues raised by the taxpayer, (iii) challenges
to the underlying tax liability by the taxpayer, where permtted,
and (iv) whether any proposed collection action bal ances the need
for the efficient collection of taxes with the legitinmate concern
of the taxpayer that the collection action be no nore intrusive

t han necessary. Sec. 6330(c)(3).

We have jurisdiction to review the Appeals officer's
determ nati on where we have jurisdiction over the type of tax

involved in the case. Sec. 6330(d)(1)(A); see lannone v.

Commi ssioner, 122 T.C. 287, 290 (2004). Cenerally, we may
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consider only those issues that the taxpayer raised during the
section 6330 hearing. See sec. 301.6330-1(f)(2), QA-F5, Proced.

& Adm n. Regs.; see also Magana v. Conmm ssioner, 118 T.C. 488,

493 (2002). \Where the underlying tax liability is properly at
i ssue, we review the determ nation de novo. E.g., Goza v.

Conm ssioner, 114 T.C 176, 181-182 (2000). \Where the underlying

tax liability is not at issue, we review the determ nation for
abuse of discretion. 1d. at 182. \Wether an abuse of discretion
has occurred depends upon whether the exercise of discretionis

wi t hout sound basis in fact or law. See Ansl ey- Sheppar d- Bur gess

Co. v. Conmm ssioner, 104 T.C 367, 371 (1995).

Petitioner, proceeding pro se, seeks a refund of all incone
taxes paid for taxable years 1995 through 2001. CQur jurisdiction
inthis case is confined, however, to a review of the Appeals
officer's determ nation approving a levy to collect unpaid tax
liabilities for 1997, 1998, and 1999. W shall treat petitioner
as contesting the Appeals officer's determnation for all years,
and consider his argunents to the extent they have any bearing
thereon. In particular, we find that petitioner's comunications
with the Appeals officer may be fairly construed as proposing a
collection alternative, and as raising the issue that paynents he
made with respect to the years in issue were not properly

accounted for by respondent and that the tax reported as due on
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his returns for sonme or all of the years in issue was changed
i nappropriately by respondent. !

Pr oposed Coll ection Alternative

We can readily dispose of petitioner's proposed collection
alternative. Hi s offer of 25 cents per year for 1997, 1998, and
1999 is frivolous, and the Appeals officer's rejection of it was
not an abuse of discretion.

1997

Al t hough respondent now concedes he nmay not collect the
unpai d bal ance of petitioner's 1997 liability by |evy, we
nonet hel ess find it necessary to consider that year because,
first, petitioner clainms that paynents that were intended to
satisfy his 1997 liability were instead applied to 1995. |If
t hese paynments were inproperly applied to 1995, then respondent's
conputation (and assessnent) of the additions to tax for late

paynment and failure to pay estinmated tax for 1997 woul d be

11 W shall also assune, wi thout deciding, that by
mentioni ng his anmended returns for 1998 and 1999 in his request
for a hearing, petitioner thereby raised challenges at the
hearing to the underlying tax liabilities as originally reported
in the 1998 and 1999 returns. Regardless of whether these issues
are treated as having been raised, there is no effect on the
out cone because the chall enges, as discussed infra, have no
merit.

Wil e petitioner also nentioned his anended return for 1997
in his hearing request, we conclude that any issue thereby raised
is noot as a result of respondent's concession that the |levy for
1997 shoul d not proceed.
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incorrect.!? Second, respondent applied $6,500 of remttances
made by the Freijes in 1999 to their 1997 liability, even though
all assessnents of the 1997 liability were extingui shed by
respondent's crediting of petitioner's $1,776 check as $11, 776 on
July 8, 1998. Although neither party has addressed the issue, as
di scussed nore fully bel ow, respondent's application of the
Freijes' 1999 remttances to their 1997 account contravenes

OBryant v. United States, 49 F.3d 340 (7th GCr. 1995).

d ai m of Paynent

Wth respect to petitioner's contention that certain 1997
paynments were inproperly applied to 1995, respondent argues that
we lack jurisdiction to consider 1995, citing Lister v.

Comm ssioner, T.C Meno. 2003-17. W disagree. W held in

Li ster, a Menorandum Opi nion, that our jurisdiction under section
6330(d) (1) was confined to the years that were the subject of the

notice of determ nation, where the taxpayer had attenpted in the

12 Had the Freijes' June 3, 1997, remttance of $2, 800
(whi ch was undesi gnated insofar as the record di scloses) not been
applied in part against their 1995 liability, we assune
respondent woul d have treated it as a paynent of estimated tax
for 1997, as he did with respect to the Freijes' $2,300
remttance made 1 week |ater on June 10, 1997, and their $1, 500
remttance made on Cct. 6, 1997. There is evidence that the
Freijes intended all of the foregoing remttances to be paynents
of estimated tax for 1997, in that they reported in the 1997
return the total of these three remttances ($6,600) as the
anount of estimated tax paid.

On this record, given the Freijes’ nyriad remttances, we
are unable to conclude that a change in the unpaid liability for
1997 woul d have had no inpact on the conputation of any additions
to tax for untinely paynent in 1998 and 1999.
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petition to put in issue all years subsequent to the 2 years
covered by the notice. Here, petitioner's claimis that a
paynment intended for 1997, a year that was a subject of the
notice of determ nation (determ nation year), was instead applied
toaliability for 1995, a year that was not a subject of the
notice of determ nation (nondeterm nation year).

We do not read Lister as precluding our consideration of
facts and issues arising in nondeterm nation years where those
facts and issues are relevant to a taxpayer's claimthat the tax
which is the subject of a collection action has been paid. As
di scussed bel ow, we believe our jurisdiction extends in
appropriate circunstances to years other than those in which the
tax liability sought to be collected arises.

Qur jurisdiction under section 6330 covers the
"determ nation" of the Appeals officer who conducted the hearing
requested under that section. See sec. 6330(d)(1) (A ("the Tax
Court shall have jurisdiction with respect to [the determ nation
of an Appeals officer under section 6330]"). Section 6330(c)(3)
prescribes the matters that the Appeals officer's determ nation
"shall" take into consideration, which include "the issues raised
under paragraph (2) [of section 6330(c)]". Paragraph (2) of
section 6330(c) entitles the person upon whose property the
Commi ssi oner seeks to levy (the taxpayer) to raise at the hearing

"any relevant issue relating to the unpaid tax or the proposed
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levy", par. (2)(A), and, if he did not receive any statutory
notice of deficiency for, or otherw se have an opportunity to
di spute, the underlying tax liability, he may al so raise
"chal l enges to the exi stence or anmount of the underlying tax
l[tability for any tax period", par. (2)(B)

Thus, our jurisdiction is defined by the scope of the
determ nation, which nust take into consideration, if raised by
t he taxpayer, "any relevant issue relating to the unpaid tax or
t he proposed |l evy" and, in certain circunstances, "challenges to
t he exi stence or anmount of the underlying tax liability for any
tax period".

There is no question that petitioner raised the issue of a
remttance made in 1997 having been applied (inproperly, in
petitioner's view) to satisfy a 1995 liability, as the
determ nation di scusses his claimand traces the application of
the remttance.®® The question is whether the propriety of
applying the 1997 remttance to satisfy the 1995 liability is a
"relevant issue relating to the unpaid tax or the proposed |evy".
If so, we have jurisdiction, as the statute required the
determ nation to take into consideration the issue and our
jurisdiction enconpasses the determnation. For the reasons

di scussed bel ow, we conclude our jurisdiction is not confined to

13 There is also no dispute that the Freijes made the
clained rem ttance of $2,800 on or about June 3, 1997, as the
Form 4340 for 1995 records a paynent in that anount on that date.
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the year (or period) to which the unpaid tax relates, as
respondent contends, but extends to facts and issues in
nondet erm nati on years where they are relevant to conputing the
unpai d t ax.

In interpreting the scope of section 6330(c)(2), we note
first that the legislative history indicates that Congress
i ntended a broad construction of the issues that a taxpayer was
entitled to raise under that section. "In general, any issue
that is relevant to the appropriateness of the proposed
col l ection against the taxpayer can be raised at the pre-|levy
hearing.”" H Conf. Rept. 105-599, at 265 (1998), 1998-3 C. B
747, 1019.

Second, considering the terns of the statute in their
ordinary meaning, a "relevant issue relating to the unpaid tax or
t he proposed | evy" surely includes a claim such as the one here,
that the "unpaid tax" has in fact been satisfied by a remttance
that the Comm ssioner inproperly applied el sewhere. Both section
6331, which enmpowers the Conm ssioner to inpose a |levy, and
section 6330, which requires the Conmm ssioner to afford a hearing
before proceeding with a | evy and provides our jurisdiction to
review his determnation to proceed with a | evy, contenplate an
"unpaid tax". Secs. 6330(a)(1), (3)(A), (b)(2) and (3),
(c)(2)(A), 6331(d)(1) (enmphasis added). Since an "unpaid tax" is

the sine qua non of the Conm ssioner's authority to levy, we
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believe a claimdirected at the status of the tax as "unpaid" is
a "relevant issue relating to the unpaid tax or the proposed
levy". Sec. 6330(c)(2)(A). Meaningful review of a claimthat a
tax sought to be collected by |evy has been paid, by neans of a
remttance or an available credit, will typically require
consideration of facts and issues in nondeterm nation years, as
those years may constitute the years to which a remttance was
applied or fromwhich a credit originated.

Finally, we note that, notw thstandi ng respondent’'s present
position, the Appeals officer interpreted the statute to require
her consideration of petitioner's claimthat certain remttances
i ntended for 1997 had been applied inproperly to 1995. The
determ nation specifically addresses this claim and traces the

application of the Freijes' June 3, 1997, remttance to an

4 1 ndeed, we have routinely considered facts and issues in
nondet erm nati on years in these circunstances. See, e.g., Landry
v. Comm ssioner, 116 T.C. 60 (2001) (untimely claimfor
application of overpaynents from nondeterm nati on years);

Lei neweber v. Comm ssioner, T.C. Meno. 2004-17 (claimthat
overpaynent in determ nation year was applied to nondeterm nation
year for which period of limtation on collection had expired);
Tedokon v. Comm ssioner, T.C. Meno. 2002-308 (sanme as Landry);
Lee v. Comm ssioner, T.C Meno. 2002-233 (sane as Landry), affd.
70 Fed. Appx. 471 (9th G r. 2003); Kazunas v. Conm ssioner, T.C
Meno. 2002- 188 (exi stence of overpaynent in nondeterm nation
year); Sponberg v. Conmm ssioner, T.C Meno. 2002-177 (clai mthat
Comm ssi oner had not accounted for all paynents in

nondeterm nation years, which if accounted for would result in
overpaynents avail able for application to determ nation years).
Apparently no issue was raised in the foregoi ng cases concerning
our jurisdiction to consider facts and issues arising in
nondet erm nati on years.
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outstanding liability for 1995 representing an assessnent for
failure to file and failure to pay additions to tax as well as
i nterest.

For the foregoing reasons, we hold that our jurisdiction
under section 6330(d)(1)(A) enconpasses consideration of facts
and issues in nondeterm nation years where the facts and issues
are relevant in evaluating a claimthat an unpaid tax has been
pai d.

In reaching this conclusion, we are mndful that in the case
of our deficiency jurisdiction, section 6214(b) inposes
limtations on our jurisdiction with respect to years other than
the year for which a deficiency has been determ ned. Section
6214(b) provides that, in redeterm ning a deficiency of incone
tax for any taxable year, this Court "shall consider such facts
wth relation to the taxes for other years * * * as may be
necessary correctly to redeterm ne the anount of such deficiency,
but in so doing shall have no jurisdiction to determ ne whether
or not the tax for any other year * * * has been overpaid or
underpaid.”" In interpreting this provision--

We have di stingui shed our authority under section

6214(b) to conpute a tax for a year not before the

Court fromour |lack of authority under that sanme

section to "determne" a tax for such year. In Lone

Manor Farnms, Inc. v. Conm ssioner, 61 T.C 436, 440

(1974), affd. wi thout published opinion 510 F.2d 970

(3d Gr. 1975), we stated that section 6214(b) "does

not prevent us from conputing, as distinguished from

"determning', the correct tax liability for a year not
in issue when such a conputation is necessary to a
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determ nation of the correct tax liability for a year
that has been placed in issue.” [H Il v. Conm ssioner,
95 T.C. 437, 439-440 (1990).]

Thus, section 6214(b) does not foreclose our authority (i) to
consider facts and issues in a nondeficiency year and on the
basis thereof conpute the tax liability for that year (regardl ess
of the tax liability reported by the taxpayer or assessed by the
Commi ssioner), or (ii) to enploy the reconputed tax liability in
redetermining the tax liability for the year for which a
deficiency was determned. The limting conditions of section
6214(b) are that the conputation of the other year's tax
l[iability be necessary to the redeterm nation of the tax
l[tability at issue and that our reconputation not constitute a
determ nation of the other year's liability for any other

pur pose.

There is no statutory provision conparable to section
6214(b) that Iimts the jurisdiction granted by section
6330(d) (1) (A). Nonethel ess, our holding confornms to the
principles of section 6214(b). W conclude that our jurisdiction
under section 6330(d)(1)(A) extends to the consideration of facts
and issues in a nondeterm nation year only insofar as the tax
ltability for that year may affect the appropriateness of the
collection action for the determ nation year. |In exercising that

jurisdiction, we do not determ ne whether any collection action
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W th respect to the nondeterm nati on year may proceed, but only
whet her collection action nmay proceed in the determ nation year.
Havi ng deci ded our jurisdiction to consider facts and issues
in 1995, we turn to consideration of petitioner's claimthat his
1997 liability had been paid. 1In an effort to denonstrate that
respondent had not properly credited himw th paynents he nmade to
satisfy his 1997 liabilities, petitioner testified that he had
tinely filed his 1995 return. |If the 1995 return had been tinely
filed, then the $3,005.47 paynent submtted with that return
when added to withholding credits, would have fully satisfied the
tax reported as due on the 1995 return, and no additions to tax
for late filing or | ate paynent woul d have been owed. As a
consequence, it would not have been proper for respondent to
apply (as he did) a portion of the $2,800 paynent received from
the Freijes on June 3, 1997, against any 1995 liability, as there
woul d have been none.
However, we have found that the 1995 return was untinely
filed on Novenber 18, 1996. W based that finding on an
eval uation of the parties' respective evidence. Respondent
offered fromhis records a certified copy of a conpleted Form
1040, U.S. Individual Income Tax Return, for 1995 bearing the
Freijes' signatures, wth a "received" stanp of Novenber 18,
1996, and with a date of "11-16-96" entered next to the

signatures. The Form 4340 for 1995 |ikewi se indicates a filing
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date for the return of Novenber 18, 1996. Petitioner offered a
Form 1040 with a date of "1-16-96" entered next to the
signatures. |In addition, petitioner offered a copy of his check
to the IRS, bearing a date of "1-16-96". This copy had no bank
mar ki ngs indicating it had been negotiated, which petitioner
expl ai ned was due to the fact that it was a copy of the check
made before mailing it to the IRS. Petitioner also produced a
copy of the negotiated version of the sane check, yet this copy
bore a date of "11-16-96", consistent with a Novenber 1996
filing.?® Moreover, petitioner produced a copy of a request for

an automatic 4-nonth extension of time for filing the 1995

15 As to the discrepancy in the "1-16-96" and "11-16-96"
dates on the two copies of the sanme check he wote as paynent of
his 1995 taxes, petitioner testified that the check bore the "1-
16-96" date when he mailed it to respondent, which inplies that
soneone at the IRS altered the check by adding the nuneral "1" to
the nonth indicator in the date.

Thi s clai marouses greater suspicion when considered in
light of the fact that petitioner is also claimng that soneone
at the IRS altered the nuneral "1" on another of his checks;
namely, the check for $1,776 intended as paynent towards his 1997
taxes that was erroneously posted by respondent as a paynent of
$11,776. That check is also in evidence and contains
i nconsi stent entries designating its anount; nanely, a nuneric
entry of "$1,1776.00" [sic] and a witten entry of "One thousand
seven hundred seventy six" dollars.

The recurrent mani pul ati on of the numeral "1" on
petitioner's checks underm nes the credibility of both his clains
that I RS personnel altered his checks. W need not resolve the
di spute concerning the $1, 776 check, however, given respondent's
concession that his effort to recover the erroneous 1997 refund
resulting fromthe incorrect posting of this check is barred by
sec. 6532(b). Nonetheless, one is left with the singular
sensation that petitioner's recurrent problens with the nuneral
"1" are too simlar to be explained by nmal feasance on the part of
| RS enpl oyees.
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return, with the signatures thereon dated February 10, 1996. The
Form 4340 for 1995 indicates that a 4-nonth extension was
granted. Yet petitioner offers no convincing explanation why, if
he filed a return for 1995 in January 1996 as he clainms, he
sought a filing extension in February 1996. G ven the
significant contradictory evidence, petitioner's self-serving
claimthat he filed a return for 1995 in January 1996 is not
credi bl e.

Because petitioner's 1995 return and acconpanyi ng paynent
were untinely, respondent assessed additions to tax for late
filing and | ate paynent for that year. As a consequence,
respondent was entitled to apply the June 2, 1997, paynent
submtted by the Freijes, which it has not been shown was
desi gnated for any year, in satisfaction of his 1995 liability.
See Rev. Rul. 73-305, 1973-2 C.B. 43. Therefore, respondent's
assessnment of the additions to tax for |late paynent and failure
to pay estimated tax for 1997 was correct.

Respondent's Application of 1999 Renmittances to 1997
Liabilities

On or about July 6, 1998, petitioner nmailed a check for

$1,776 to respondent. This check was erroneously posted to the

16 Petitioner also clains that he filed a return for 1995 in
July 1996 and offered into evidence a purported copy of that
return, which respondent has no record of receiving. |In light of
the greater weight of the evidence, discussed above, that he
filed the 1995 return in Novenber 1996, we are |ikew se
unper suaded that petitioner filed in July 1996.
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Freijes' 1997 account in the amount of $11,776 on July 8, 1998.
As this anobunt exceeded all unpaid assessnents for 1997
respondent issued the Freijes a refund of $5,513 for that year on
August 3, 1998. Sonetine after August 3, 1998, respondent becane
aware of the $10,000 error and rmade reversing entries on the
Freijes' 1997 account.!” However, no assessments were recorded
subsequent to the August 3, 1998, refund. Respondent thereafter
applied four remttances nade by the Freijes in 1999, totaling
$6,500, to their 1997 account.

Respondent' s application of these 1999 remttances to the
Freijes' 1997 account in an effort to recover the erroneous

refund contravenes O Bryant v. United States, 49 F.3d 340 (7th

Cr. 1995). In QOBryant, the Court of Appeals for the Seventh
Circuit, to which an appeal in this case would ordinarily lie,
held that the Conm ssioner may not use his postassessnment

coll ection powers to recover an erroneous nonrebate refund. In
that case, the taxpayer made a paynent that satisfied an

out st andi ng assessnment. The Conmm ssioner m stakenly credited the
paynment to the taxpayer's account tw ce and consequently issued
the taxpayer a refund in the anount of the paynment plus interest.
Upon di scovering his m stake, the Conm ssioner recovered a

portion of the refund by |evy and by applyi ng over paynents and

7 The reversing entries were dated as of the original
erroneous posting (July 8, 1998). See supra note 5.
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remttances fromother years to the taxpayer's account for the
year of the refund, w thout having nmade anot her assessnent. The
Court of Appeals concluded that, since the assessnent had been
extingui shed by the taxpayer's paynent, the Conm ssioner could
not enploy his summary collection powers in the absence of an
assessnent, but instead had to recover the erroneous refund
t hrough an erroneous refund action under section 7405.18

Respondent has applied $6,500 in 1999 remttances to the
Freijes' 1997 account in an effort to recover the erroneously
refunded $5,513 (plus interest, presumably). Under O Bryant, he
may not do so. Instead, these 1999 undesignated rem ttances,
under respondent's then-applicable procedures, see Rev. Rul. 73-
305, supra, should have been applied to satisfy outstanding
assessnents for 1998. Had the 1998 assessnents been thereby
satisfied, presumably sonme portion of these 1999 rem ttances
woul d have been available for application to the Freijes' 1999
account. Consequently, we conclude that the levies for 1998 and
1999 shoul d not be sustained in their present form as the unpaid
tax for each year may be affected by the proper application of

the $6,500 in 1999 renittances by the Freijes.

8 The Court of Appeals declined to decide whether, as the
Comm ssi oner contended, he had a further option of recovering the
refund through a suit begun wthin the limtations period of sec.
6501, without regard to sec. 7405.



Respondent has conceded that the Appeals officer's
determ nation to proceed with the levy with respect to
petitioner's 1998 liability failed to take into account $4, 094 of
w thholding credits of Ms. Freije that were not listed on the
1998 return.

The only specific dispute of his 1998 liability that we can
identify as having been raised by petitioner arises by virtue of
the Freijes' anended return for 1998.%° |In the anended return
the Freijes claimed a reduction in 1998 adjusted gross incone of
$14, 940, which was cal cul ated as reducing the tax due fromthe
$11,686 originally reported to $7,097.50.2° While petitioner may
di spute in this proceeding the anount reported as due on the 1998

return, see Montgonery v. Conm ssioner, 122 T.C. 1 (2004), there

is no nmerit to the grounds on which petitioner now di sputes the
anount reported as due on the 1998 return. Petitioner testified
that he clained a $14,940 reduction in adjusted gross incone on
t he amended return for 1998 because this was an amount by which

an agent of respondent, upon exam nation of the 1999 return,

19 See supra note 11.

20 Because the Freijes clained, for the first tine in the
amended return for 1998, that they were entitled to 1998 credits
for withhol ding and estimated taxes of $4,094 and $12, 000,
respectively, the refund clained in the 1998 anmended return was
$8, 996. 50, an anount exceeding the difference between the tax
reported as due on the original versus the anmended return.
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proposed to increase the Freijes' adjusted gross incone for 1999.
Wthout nore, we see no nerit in petitioner's challenge to the
underlying liability for 1998.

The Appeals officer's determnation to proceed with the |evy
has not taken into account, however, the $4,094 in w thhol di ng
credits of Ms. Freije to which respondent concedes the Freijes
are entitled, or the $6,500 in 1999 renmittances that were
inproperly applied to the Freijes' 1997 account. G ven these
infirmties, the determnation that the levy for 1998 could
proceed w thout nodification was an abuse of discretion.

1999

The unpaid tax for 1999 that is sought to be collected by
the I evy at issue includes an assessnent of tax of $15,265 (as
well as an estimated tax addition to tax and interest) that
respondent made on May 29, 2000. For the reasons outlined bel ow,
we conclude that a portion of this assessnent is invalid.

The Freijes reported a tax due of $12,507 on the 1999
return, tinely filed on April 15, 2000. However, on May 29,
2000, pursuant to what respondent concedes was a so-called math
error notice under section 6213(b)(1), respondent adjusted
various itens reported on the 1999 return, resulting in an
increase in the reported tax to $15, 265, which was assessed on

t he sane date
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Section 6213(b)(1) in general allows the assessnent of tax
in excess of that shown on a return (i.e., wthout resort to the
deficiency procedures of sections 6211-6216) in cases where the
addi tional anobunt of tax is attributable to "a mathematical or
clerical error appearing on the return". Section 6213(g)(2)
defines "mathematical or clerical error” for this purpose
generally as an error in addition, subtraction, nultiplication,
or division shown on a return; an incorrect use of an IRS table
if apparent fromthe existence of other information on a return;
an itementry on a return which is inconsistent with another
entry of the same or another itemon the return; an om ssion of
information which is required to be supplied on a return to
substantiate an entry; an entry on a return of a deduction in an
anount which exceeds a statutory limt if the itens entering into
the conputation of the [imt appear on the return; and various
ot her instances not pertinent here. See sec. 6213(g)(2)(A-(M.
As noted in our findings of fact, respondent's "math error"”
adj ustnents to the 1999 return included a correction of
i nconsi stent entries for adjusted gross inconme and of a casualty
| oss clainmed without regard to the Iimtation of such |losses to
anounts exceedi ng 10 percent of adjusted gross incone. W have

no quarrel wth these adjustnents, as they fall squarely within
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t he provisions of section 6213(b)(1).% See sec. 6213(g)(2)(0O
(E). However, respondent also purported to disallow, pursuant to
section 6213(b) (1), an "other m scel |l aneous" deduction (i.e., a
m scel | aneous deduction not subject to the 2-percent |[imtation
of section 67(a)) of $8,528 clained on Schedule A Item zed
Deductions, of the return for "Lawers" and a "m scel | aneous”
deduction (i.e., one subject to the 2-percent limtation) of $20
claimed on the Schedule A for a "P.O Box"

In the instant proceedi ng, respondent does not attenpt to
defend the foregoing disallowances as a perm ssible application
of section 6213(b)(1).22 Instead, respondent takes the position
t hat, because the m scel | aneous deducti ons were disall owed
pursuant to a "math error"” notice under section 6213(b) (1)

w t hout the issuance of a notice of deficiency, petitioner did
not have any previous "opportunity to dispute” the underlying tax
l[itability within the nmeaning of section 6330(c)(2)(B). Thus,
respondent reasons, petitioner is entitled to dispute the

underlying tax liability associated with the disall owed

2l The "math error" notice also indicated that the Freijes'
estimated tax paynments for 1999 total ed $6,000 rather than the
$15,616 claimed on the 1999 return. As previously noted,
additional remttances totaling $6,500 and $2,587, made by the
Freijes in 1999 but undesignated, were applied to their 1997 and
1998 liabilities, respectively.

22 The record does not disclose whether petitioner sought an
abat enent (under sec. 6213(b)(2)) of the assessnent nade by
respondent pursuant to sec. 6213(b)(1).



- 33 -

deductions in the present section 6330 proceedi ng, and we are
urged to undertake de novo review under section 6330 of
petitioner's entitlenent to those deductions. In respondent's
vi ew, such de novo review should result in petitioner's 1999
liability's being adjusted to reflect an all owance of $7,701.25
of the claimed mscell aneous deduction for |egal fees (the anount
t hat respondent concedes petitioner has substantiated in this
proceedi ng), reduced pursuant to section 67(a) by an anount equal
to 2 percent of adjusted gross incone.

Petitioner contends that he has substantiated the ful
$8, 528 deduction clained on the 1999 return and that, in
connection with the exam nation of his 1999 return, respondent's
agent allowed his clainmed deduction for legal fees. The notice
of deficiency for 1999, issued after the notice of intent to |evy
for that year, provides sone corroboration for petitioner's
claim in that it allowed $8,935 in m scell aneous deducti ons
(subject to the 2-percent limtation) w thout further specifying
the basis for the allowance.*® As to any possible discrepancy in
respondent's treatnent of the | egal fees deduction in the instant
proceedi ng and his treatnment in the notice of deficiency (and any
consequent inconsistency in the assessnent that respondent becane

entitled to nmake when the Freijes defaulted with respect to the

2 As noted, no petition was filed in response to the notice
of deficiency for 1999.
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notice of deficiency?), respondent takes the position on bri ef
that we shoul d undertake a de novo determ nation of petitioner's
entitlenent to the clained deduction for |egal fees pursuant to
section 6330(c)(2)(B) and that any such determ nation w ||
generally be binding on the parties in any subsequent litigation
under the doctrine of collateral estoppel. Accordingly,
respondent represents, respondent wll "nmake any necessary
adjustnents” to the liability to conformto our deci sion.

W reject respondent’'s contention that we shoul d undert ake
de novo review of petitioner's entitlenent to the m scell aneous
deductions cl ainmed. The assessnment of the 1999 liability nmade
pursuant to the math error notice, which the levy at issue in
this proceeding seeks to collect, is sinply invalid insofar as it
results fromthe disall owance of petitioner's m scell aneous
deductions clainmed on the 1999 return. That portion of the
assessnent violated section 6213(a), which generally prohibits
t he assessnent of a deficiency wthout affording the taxpayer the

opportunity to petition for redeterm nation of the deficiency in

24 The record does not disclose whether an assessnent was
made after the Freijes failed to file a petition with respect to
the notice of deficiency for 1999. The Form 4340 covering 1999
that is in the record was generated before the issuance of the
noti ce of deficiency. However, respondent's counsel represents
on brief that petitioner has a liability for 1999 that is based
on the notice of deficiency, as distinguished fromthe liability
based on the math error notice.
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this Court.?® Cf. Israel v. Conmmissioner, T.C Meno. 2003-198,

affd. 88 Fed. Appx. 941 (7th Cr. 2004). In our view,
respondent's failure to show that the disallowance of the
m scel | aneous deductions fell wthin the "math error"” exception,
or sone other exception, to the proscription of section 6213(a)
on assessnents w thout deficiency procedures is fatal to that
portion of the math error assessnent that is based on the
di sal | ownance of the m scel |l aneous deducti ons.

Respondent in effect seeks to cure the defect in the math
error assessnent by conceding petitioner the opportunity to
di spute the disallowance in this proceeding. Wile it is true
that section 6330(c)(2)(B) provides that a taxpayer whose
property is the subject of a proposed |evy nay dispute the
"underlying tax liability" if he "did not receive any statutory
notice of deficiency for such tax liability or did not otherw se
have an opportunity to dispute such tax liability", that

provi sion should not be construed to all ow respondent to enpl oy

25 Sec. 6213(a) provides in part:

Except as otherwi se provided in * * * [the case of
certain termnation or jeopardy assessnents] no
assessnment of a deficiency in respect of any tax

i nposed by subtitle A* * * and no | evy or proceedi ng
in court for its collection shall be nade, begun, or
prosecuted until * * * [a] notice [of deficiency] has
been mailed to the taxpayer, nor until the expiration
of such 90-day or 150-day period [in which the taxpayer
may petition the Tax Court for redeterm nation of the
deficiency] * * *.
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it to perfect an assessnent nmade in derogation of section
6213(a). W have previously construed the phrase "did not
receive any statutory notice of deficiency" as used in section
6330(c)(2)(B) as enconpassing the situation where a notice of
deficiency, though nmailed by the Comm ssioner, was not in fact

recei ved by the taxpayer. See Calderone v. Conm ssioner, T.C

Meno. 2004-240; Tatumyv. Commi ssioner, T.C Meno. 2003-115.

Respondent woul d have us extend the neaning of that phrase to
enconpass the situation where a taxpayer did not receive any
noti ce of deficiency because the Comm ssioner failed to issue
one, in violation of section 6213(a).

We decline to do so. Such an interpretation would
contravene the intent underlying section 6330, a neasure intended
to expand taxpayers' rights in collection actions. See S. Rept.
105-174, at 67 (1998), 1998-3 C.B. 537, 603. Under the
interpretation of section 6330(c)(2)(B) urged by respondent, de
novo review in a section 6330 proceedi ng could substitute for the
taxpayer's right to a deficiency proceedi ng under sections 6211-
6216. A taxpayer's rights in the fornmer proceeding are nore

circunscribed than in the latter.? NMyreover, such a construction

26 For exanple, a taxpayer nust petition this Court for
review within 30 days of a determ nation under sec. 6330, see
sec. 6330(d) (1), whereas he has 90 days or, if outside the United
States, 150 days to petition with respect to a notice of
deficiency, see sec. 6213(a). See also Sarrell v. Conmm ssioner,
117 T.C. 122 (2001) (no expanded filing period under sec. 6330

(continued. . .)
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woul d conflict with other provisions of section 6330. Section
6330(c) (1) and (3) requires, in connection with the hearing
provi ded under section 6330, that the Appeals officer obtain
verification "that the requirenments of any applicable | aw or
adm ni strative procedure have been net" and that he take such
verification into account in determ ning whether the |evy should
proceed. One requirenent of applicable law is the mandate of
section 6213 that, except in certain cases, including those
involving term nation or jeopardy assessnents, an opportunity for
preassessnent judicial review precede the assessnent or
collection of any deficiency, generally defined to enconpass
i ncone tax in excess of the anmount reported on a return. Thus,
the requirenent of section 6330(c)(1l) that the Appeals officer
verify conpliance with applicable |aw cannot be reconciled with
an interpretation of section 6330(c)(2)(B) that allows the
Comm ssioner to avoid conpliance with section 6213(a).

We accordingly hold that petitioner's opportunity in a
section 6330 proceeding to dispute the underlying tax liability
does not cure an assessnent made in derogation of his right under
section 6213(a) to a deficiency proceedi ng.

As a consequence, the determnation to proceed with

collection of that portion of the math error assessnent based on

26(...continued)
for notices of determ nation addressed to persons outside the
United States).
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the di sall owance of the Freijes' m scell aneous deducti ons was
error as a matter of |law and accordingly an abuse of discretion.
The Appeals officer's verification that the requirenents of
applicable | aw had been net was incorrect. The statenent in the
notice of determnation that the tax owed for 1999 "is fromthe
original return" is wong; it overlooks the adjustnents to the
return inproperly claimed as math errors under section
6213(b)(1). Accordingly, the levy to collect the foregoing
portion of the 1999 assessnent nmay not proceed.

Concl usi on

Respondent has conceded that the determ nation to proceed
with the levy for 1997 should not be sustained, and that the
determ nation to proceed with the levy for 1998 failed to take
into account $4,094 in withholding credits. Wth respect to the
levies for 1998 and 1999, we have found that $6,500 in
remttances nmade by the Freijes in 1999 were unlawful |y applied
to their 1997 account and should have been avail able to satisfy
liabilities for 1998 and/or 1999.2” Thus, the unpaid tax for
t hose years, upon which the |evies are based, may not be correct.
Further, we have found that a portion of the 1999 assessnent on

which the levy for 1999 is based is invalid.

27 1f the $6,500 in 1999 renmttances that was applied to the
1997 account is applied to the 1998 account, the result may be
that the $2,587 in 1999 rem ttances that was applied to 1998 nmay
be available to satisfy 1999 liabilities.
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G ven the various infirmties in the proposed |evies for
1998 and 1999, which denpbnstrate that the determ nation to
proceed with the 1998 and 1999 levies in full was an abuse of
di scretion, we shall remand the determ nation for those years to
the Ofice of Appeals for reconsideration.
To reflect the foregoing,

An appropriate order

will be issued.




