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CHI ECHI, Judge: This case is before the Court on respon-
dent’s notion for summary judgnent (respondent’s notion).
Petitioners filed the petition in this case pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect

at the tine that petition was filed.! Pursuant to section

IHereinafter, all section references are to the Internal
Revenue Code in effect at all relevant tines. All Rule refer-
(continued. . .)
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7463(b), the decision to be entered is not reviewabl e by any
other court, and this opinion shall not be treated as precedent
for any other case.

Backgr ound

The record establishes and/or the parties do not dispute the
fol | ow ng.

Petitioners resided in Cedar Rapids, lowa, at the tinme they
filed the petition in this case.

On April 15, 1999, petitioners jointly filed a Federal
inconme tax (tax) return (return) for their taxable year 1998
(1998 return). Petitioners’ 1998 return showed tax of $4, 226,
wi t hhol ding credits of $3,201.67, and tax due of $1,024.33. Wen
petitioners filed their 1998 return, they did not pay the tax due
shown in that return

On May 10, 1999, respondent assessed the tax of $4,226 shown
in petitioners’ 1998 return and interest as provided by law. On
various dates after May 10, 1999, petitioners made certain
paynments with respect to their taxable year 1998. On May 2,

2005, respondent assessed a $256.09 addition under section
6651(a)(2) to petitioners’ tax for their taxable year 1998 and
interest as provided by law. (W shall refer to any unpaid

assessed anobunts with respect to petitioners’ taxable year 1998,

Y(...continued)
ences are to the Tax Court Rules of Practice and Procedure.
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as well as interest provided by |aw accrued after May 2, 2005, as
petitioners’ unpaid 1998 liability.)

Respondent issued to petitioners the notice and demand for
paynment required by section 6303(a) with respect to petitioners’
unpaid 1998 liability.

On April 15, 2000, petitioners jointly filed a return for
their taxable year 1999 (1999 return). Petitioners’ 1999 return
showed tax of $3,649, withholding credits of $2,188, and tax due
of $1,461. Wen petitioners filed their 1999 return, they did
not pay the tax due shown in that return.

On May 22, 2000, respondent assessed the tax of $3,649 shown
in petitioners’ 1999 return, an addition to tax under section
6651(a)(2) of $10.61, and interest as provided by law. (W shal
refer to any unpaid assessed anmounts with respect to petitioners’
taxabl e year 1999, as well as interest provided by |aw accrued
after May 22, 2000, as petitioners’ unpaid 1999 liability.)

Respondent issued to petitioners the notice and demand for
paynment required by section 6303(a) with respect to petitioners’
unpaid 1999 liability.

On April 13, 2002, petitioners jointly filed a return for
their taxable year 2000 (2000 return). Petitioners’ 2000 return
showed tax of $3,230, withholding credits of $2,896, and tax due
of $334. \When petitioners filed their 2000 return, they did not

pay the tax due shown in that return
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On May 20, 2002, respondent assessed the tax of $3,230 shown
in petitioners’ 2000 return, additions to tax under section
6651(a) (1) and (2) of $100 and $23. 38, respectively, and interest
as provided by law. (W shall refer to any unpaid assessed
anounts with respect to petitioners’ taxable year 2000, as well
as interest provided by | aw accrued after May 20, 2002, as
petitioners’ unpaid 2000 liability.)

Respondent issued to petitioners the notice and demand for
paynment required by section 6303(a) with respect to petitioners’
unpai d 2000 liability.

On April 15, 2002, petitioners jointly filed a return for
their taxable year 2001 (2001 return). Petitioners’ 2001 return
showed tax of $4,939, withholding credits of $4,732, and tax due
of $207. \When petitioners filed their 2001 return, they did not
pay the tax due shown in that return

On May 20, 2002, respondent assessed the tax of $4,939 shown
in petitioners’ 2001 return, an addition to tax under section
6651(a)(2) of $2.07, and interest as provided by law. (W shal
refer to any unpaid assessed anounts with respect to petitioners’
t axabl e year 2001, as well as interest provided by |aw accrued
after May 20, 2002, as petitioners’ unpaid 2001 liability.)

Respondent issued to petitioners the notice and demand for
paynment required by section 6303(a) with respect to petitioners’

unpaid 2001 liability.
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On April 4, 2004, petitioners jointly filed a return for
their taxable year 2002 (2002 return). Petitioners’ 2002 return
showed tax of $6,377, withholding credits of $4,238, and tax due
of $2,139. Wien petitioners filed their 2002 return, they did
not pay the tax due shown in that return.

On July 5, 2004, respondent assessed the tax of $6,377 shown
in petitioners’ 2002 return, additions to tax under sections
6651(a) (1), 6651(a)(2), and 6654 of $481.27, $99.67, and $29,
respectively, and interest as provided by law. (W shall refer
to any unpai d assessed amounts with respect to petitioners’

t axabl e year 2002, as well as interest provided by |aw accrued
after July 5, 2004, as petitioners’ unpaid 2002 liability.)

Respondent issued to petitioners the notice and demand for
paynment required by section 6303(a) with respect to petitioners’
unpaid 2002 liability.

On April 15, 2004, petitioners jointly filed a return for
their taxable year 2003 (2003 return). Petitioners’ 2003 return
showed tax of $4,124, withholding credits of $2,642, and tax due
of $1,482. Wien petitioners filed their 2003 return, they did
not pay the tax due shown in that return.

On May 31, 2004, respondent assessed the tax of $4, 124 shown
in petitioners’ 2003 return, additions to tax under sections
6651(a)(2) and 6654 of $14.82 and $41, respectively, and interest

as provided by law. (W shall refer to any unpaid assessed
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anopunts with respect to petitioners’ taxable year 2003, as well
as interest provided by | aw accrued after May 31, 2004, as
petitioners’ unpaid 2003 liability.)

Respondent issued to petitioners the notice and demand for
paynment required by section 6303(a) with respect to petitioners’
unpai d 2003 liability.

On June 22, 2005, respondent filed a notice of Federal tax
lien (tax lien filing) with respect to petitioners’ taxable years
1998 through 2003. That tax lien filing showed, inter alia, no
anount with respect to petitioners’ taxable year 1998 under the
headi ng “Unpai d Bal ance of Assessnent”.

On June 23, 2005, respondent issued to petitioners a notice
of Federal tax lien filing and your right to a hearing under |IRC
6320 (notice of tax lien) with respect to petitioners’ taxable
years 1998 t hrough 2003. That notice of tax |ien showed, inter
alia, zero dollars with respect to petitioners’ taxable year 1998
under the headi ng “Anmount Oned”.

On July 11, 2005, in response to the notice of tax lien,
petitioners filed Form 12153, Request for a Collection Due
Process Hearing (petitioners’ Form 12153), and requested a
hearing with respondent’s Appeals Ofice (Appeals Ofice). 1In
petitioners’ Form 12153, petitioners indicated that they did not
agree with the notice of tax lien, and stated: “paynents have

been nmade have never recieved [sic] accounting.”



- 7 -

On July 14, 2005, a representative of respondent (respon-
dent’s representative) spoke on the tel ephone with petitioner
Mark Freme (M. Frenme) regarding petitioners’ Form 12153. During
that tel ephone call, M. Frene indicated that he wanted an
install ment agreenment. On July 14, 2005, respondent’s represen-
tative faxed, inter alia, Form433-A Collection Information
Statenent for Wage Earners and Sel f - Enpl oyed | ndi viduals (Form
433-A), to petitioners. Respondent’s representative did not
receive frompetitioners conpleted Form 433-A. On July 29, 2005,
respondent’s representative forwarded to the Appeals Ofice
petitioners’ Form 12153.

On Septenber 13, 2005, an Appeals officer with the Appeal s
O fice (Appeals officer) sent petitioners a letter. That letter
stated in pertinent part:

This letter is in response to your Request for a Col -

| ection Due Process Hearing. The Appeals’ office is

hereby offering you a hearing by phone, letter, or in-

person. It is inportant you contact me by Septenber
28, 2005 to discuss your hearing.

* * * * * * *

| f you wish to propose collection alternatives such as
an install ment agreenent or an offer in conprom se, you
must submt current financial information. | have

encl osed a Collection Informati on Statenent for Wage
Earners and Sel f- Enpl oyed I ndi vi dual s; Form 433-A, for
this purpose. Please forward the conpl eted Form 433-A
to me by Septenber 28, 2005.

* * * * * * *

Pl ease note if | don’'t hear fromyou to discuss your
case, your hearing may consist of a review by Appeals
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of the admnistrative file, including information you
al ready provided. W nmay issue you a determ nation
| etter based upon that review.

On Septenber 29, 2005, the Appeals officer and M. Frene
spoke on the tel ephone. During that tel ephone call, M. Frene
stated that he intended to mail on the next day (i.e., Septenber
30, 2005) to the Appeals officer conpleted Form 433-A

On Cctober 12, 2005, the Appeals officer sent petitioners
another letter (Appeals officer’s October 12, 2005 letter). That
letter stated in pertinent part:

On Septenber 13, 2005, | sent you a letter offering you
a hearing; you have the opportunity for a conference by
personal interview, correspondence and/or by tel ephone.
| al so requested sone additional information to resolve
your case. | asked you to contact ne by Septenber 28,
2005 to discuss the Collection Due Process Hearing that
you requested. On Septenber 29, 2005, we had tel ephone
conversation in which you said you would be nmailing in
t he Form 433-A on Septenber 30, 2005. As of this date,
| have not received the information requested.

As previously stated, if you wish to propose collection
al ternatives such as installnent agreenent or an offer
in conprom se you nust submt current financial infor-
mation. | have enclosed A Form 433-A for this purpose.

Pl ease contact ne to discuss your hearing, and pl ease
forward the above requested information. |If | don’t
hear fromyou by Novenber 3, 2005 your hearing wll
consi st of a review by Appeals of the admnistrative
file, including information al ready provided by you. A
determnation letter will be issued to you based upon
that review. [Reproduced literally.]

Petitioners did not respond to the Appeals officer’s Qctober
12, 2005 letter. At no tinme during the consideration by the

Appeal s officer of petitioners’ Form 12153 did petitioners
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provi de Form 433-A or any other docunentary evidence relating to
their financial status or their financial situation at and after
the respective tines their returns for their taxable years 1998
t hrough 2003 were fil ed.

On Decenber 2, 2005, the Appeals Ofice issued to petition-
ers a notice of determ nation concerning collection action(s)
under section 6320 and/or 6330 (notice of determ nation). That
notice stated in pertinent part:

Summary of Deternination

We have found that all legal and adm nistrative re-
quirenents for the action taken have been net. W have
al so consi dered whether the collection action taken or
proposed bal ances the need for the efficient collection
of the taxes with the legitimte concern of the tax-
payer that any collection action be no nore intrusive

t han necessary. At this time, grounds for w thdrawal

of the Iien have not been established. The case wll
be returned to the Automated Col |l ecti on System ( ACS)
for the appropriate actions.

An attachnment to the notice of determnation stated in pertinent
part with respect to petitioners’ taxable years 1998 through
2003:
SUMVARY AND RECOMVENDATI ON

The taxpayers did not present any information that

warrants withdrawal of the filed Notice of Federal Tax

Li en.

BRI EF BACKGROUND
Thi s Appeal s enpl oyee has had no prior involvenent with
this taxpayer with respect to these liabilities in

ei ther Conpliance or Appeals.

In our letter dated Septenber 13, 2005, we asked the
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taxpayers to contact us to schedule their Collection
Due Process hearing. On Septenber 29, 2005 we received
a nessage that the taxpayer had called in and requested
we call back. W made an outcall to the taxpayer, who
stated he just found our letter in a stack of work and
called in to let us know that he would be nmailing in
his conpl eted Form 433-A, financial statenment on Sep-
tenmber 30, 2005. On Cctober 12, 2005, we sent a
followup letter again requesting the taxpayers to
contact our office to schedule their Collection Due
Process hearing or provide their financial information.
Since they did not contact our office, they offered no
alternative to the proposed collection action. There-
fore, we made our decision based upon the information
intheir case file and conputer transcripts of the
account history.

Verification of Applicable Legal and Adm nistrative
Pr ocedur es

To the best of our know edge, with the information
avai l able to us, we have determ ned that Conpliance
followed all | egal and procedural requirenents and the

actions taken or proposed were appropriate under the
ci rcunst ances.

* * * * * * *
| ssues Rai sed by the Taxpayer
In their request for a hearing the taxpayers asked for
an installnment agreement. They failed to return the
financial statenment that we mailed to them

Chal | enges to the Existence or Anmount of the Liability

The taxpayers’ request for a hearing did not chall enge
the exi stence or the amount of the tax liability.

Chal | enges to the Appropriateness of the Proposed
Col l ection Action

The taxpayers did not chall enge the proposed collection
action.

Collection Alternatives Ofered by the Taxpayer

The taxpayers offered no viable alternative to the
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proposed enforcenent action. They failed to return the
financial statenment we sent them

Bal ancing Efficient Tax Collection and Intrusiveness

Per I RC 86330(c)(3)(C), the determ nation by Appeals
under this subsection shall take into consideration
whet her any proposed coll ection action bal ances the
need for the efficient collection of taxes with the
legitimate concern of the person that any collection
action be no nore intrusive than necessary. 1In this
case, the taxpayers’ concern that the actions of the
Conpl i ance Division are unduly intrusive was wei ghed
agai nst the Service s responsibility to apply the tax
law fairly to all. Filing a lien or issuance of a |evy
al ways creates hardship for the taxpayer and is al ways
intrusive. Even so, the lien or levy is sonetines
necessary to collect the tax in the nost efficient
manner and/or to secure the Internal Revenue Service's
equity position in assets.

The Notice of Federal Tax Lien will not be w thdrawn.
In the petition that petitioners filed conmencing the
i nstant case, petitioners stated:

paynments have been nmade yet no accounting has been
provided. plaintiffs are currently unable to pay the
remai ni ng deficiency balance. plaintiffs request that
the internal revenue service provide an accurate ac-
counting of paynents nmade and seek relief frominterest
and penalties, that all lien petitions be cancell ed.

[ Reproduced literally.]

Di scussi on

The Court may grant summary judgnent where there is no
genui ne issue of material fact and a decision nmay be rendered as

a matter of law Rule 121(b); Sundstrand Corp. v. Comm SsSioner,

98 T.C. 518, 520 (1992), affd. 17 F.3d 965 (7th Cr. 1994). W

conclude that there are no genuine issues of material fact
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regardi ng the questions raised in respondent’s notion.?

A taxpayer may raise challenges to the existence or the
anount of the taxpayer’s underlying tax liability if the taxpayer
did not receive a notice of deficiency or did not otherw se have
an opportunity to dispute the tax liability. Sec. 6330(c)(2)(B)

Petitioners’ Taxable Year 1998

According to respondent’s tax lien filing and respondent’s
notice of tax lien, petitioners do not have any unpaid liability
wWith respect to petitioners’ taxable year 1998. Respondent’s tax
lien filing showed no anmobunt with respect to petitioners’ taxable
year 1998 under the headi ng “Unpai d Bal ance of Assessnent” and
respondent’s notice of tax lien showed zero dollars with respect
to that year under the heading “Amount Omed”. We concl ude that
the tax lien filing wth respect to petitioners’ taxable year
1998 was not proper. See sec. 6321.

Petitioners’ Taxable Years 1999 Through 2003

Petitioners allege in the petition that respondent failed to

account for all of the paynents that they made with respect to

2Al t hough the Court ordered petitioners to file a response
to respondent’s notion, petitioners failed to do so. The only
filings that petitioners made in this case are the petition and
the designation of place of trial. The party opposing sumrary
j udgment nust set forth specific facts that show a genui ne issue
of material fact exists and may not rely nerely on all egations or
denials in the pleadings. Gant Creek Water Works, Ltd. v.
Comm ssioner, 91 T.C 322, 325 (1988); Casanova Co. v. Comm s-
sioner, 87 T.C 214, 217 (1986). Petitioners may not rely on
their allegations in the petition in order to establish a genuine
i ssue of material fact.
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each of their taxable years 1999 through 2003. Petitioners thus
di spute the anount of the unpaid liability for each of those
years. W shall review that dispute on a de novo basis. Sego v.

Commi ssioner, 114 T.C. 604, 610 (2000); Goza v. Comm ssioner, 114

T.C. 176, 181-182 (2000).

Al though petitioners allege in the petition that respondent
did not account for all of the paynents that they made with
respect to each of their taxable years 1999 through 2003, they do
not identify any such paynents. On the instant record, we are
unable to find that respondent failed to account for all of the
paynents that petitioners made for each of those years.

As we understand it, petitioners advance as an alternative
argunment that they should be relieved frompaying any addition to
tax and interest with respect to each of their taxable years 1999
t hrough 2003. W construe that argunent as a request to review
respondent’s failure to abate additions to tax and interest under
section 6404.

We turn first to petitioners’ argunment regarding respon-
dent’s failure to abate additions to tax under section 6404. The
record does not establish that petitioners advanced that argunent
at the Appeals Ofice. Consequently, we shall not consider that

matter.® Sec. 301.6320-1(f)(2), QRA-F5, Proced. & Adnmi n. Regs.;

SAssuni ng arguendo that the record before us established
that petitioners raised with the Appeals Ofice respondent’s
(continued. . .)
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see al so Washi ngton v. Comm ssioner, 120 T.C. 114, 123-124

(2003).

We turn now to petitioners’ argunent regarding respondent’s
failure to abate interest under section 6404, which we shall
review for abuse of discretion. See sec. 6404(h); see also Lee

v. Comm ssioner, 113 T.C. 145, 149 (1999). Section 6404(e)

permts respondent to abate interest with respect to an unreason-
able error or delay resulting frommanagerial and mnisteri al
acts.

Al t hough petitioners allege in the petition that they should
be relieved frompaying any interest with respect to each of
their taxable years 1999 through 2003, petitioners do not advance
any contentions or argunents in support of that allegation. On
the record before us, we find that petitioners have failed to
show t hat respondent abused respondent’s discretion in failing to
abate interest under section 6404 with respect to each of those
years.

Based upon our exam nation of the entire record before us,

we reject respondent’s determnation in the notice of determ na-

3(...continued)
failure to abate additions to tax under sec. 6404, on that
record, we hold that the Court does not have jurisdiction to
review petitioners’ request that we review any such failure. See
sec. 6404(h); see also Washington v. Conmm ssioner, 120 T.C 114,
124 n. 15 (2003); Krugman v. Conmm ssioner, 112 T.C 230, 237
(1999).
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tion with respect to petitioners’ taxable year 1998.4 On that
record, we sustain respondent’s determ nations in that notice
Wi th respect to petitioners’ taxable years 1999 through 2003.

We have considered all of the contentions and argunments of
the parties that are not discussed herein, and we find themto be
w thout nmerit, irrelevant, and/or noot.

To reflect the foregoing,

An appropriate order and

decision will be entered.

“We concl uded above that the tax lien filing with respect to
petitioners’ taxable year 1998 was not proper.



