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UNI TED STATES TAX COURT

RYAN DAVI D FUNK, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 6743-04. Fil ed August 18, 2004.

R determ ned a deficiency in P s 2001 Feder al
incone tax and an addition to tax under sec.
6651(a)(1), I.RC P filed a petition wwth the Court
in which he asserted nothing but frivol ous and
groundl ess argunents. R noved to dismss for failure
to state a clai mupon which relief can be granted. 1In
response to the Court’s order directing Pto file a
proper anmended petition, P filed an anended petition
repeating the frivolous argunents contained in the
petition.

At the hearing on R s notion, R asserted that he
did not bear a burden of production with regard to the
addition to tax determned in the notice of deficiency.
Rfiled a supplenent to his notion in which he argued
that the burden of production inposed upon R under sec.
7491(c), I.R C, with regard to additions to tax is not
appl i cabl e when the pleadings fail to state a claimfor
relief.
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Hel d: Because the petition and anended petition
fail to state a justiciable claimfor relief, Ris not
obliged to produce evidence in support of the addition
to tax determned by Rin the notice of deficiency.

Held, further, Rs notion to dismss wll be
granted and this case wll be dism ssed and deci sion
entered in Rs favor.

Ryan David Funk, pro se.

David A Abernathy, Peter K. Reilly, and Jereny L.

McPherson, for respondent.

OPI NI ON

DAWSON, Judge: This case was assigned to Chief Speci al
Trial Judge Peter J. Panuthos pursuant to the provisions of
section 7443A(b)(5) and Rules 180, 181, and 183.! The Court
agrees with and adopts the opinion of the Special Trial Judge,
which is set forth bel ow.

OPI NI ON OF THE SPECI AL TRI AL JUDGE

PANUTHOS, Chief Special Trial Judge: This nmatter is before

the Court on respondent’s notion to dismss for failure to state
a clai mupon which relief can be granted. As explained in detai

bel ow, we shall grant respondent’s notion.

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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Backgr ound

Respondent issued a notice of deficiency to petitioner
determ ning a deficiency of $1,369 in his 2001 Federal inconme tax
and an addition to tax of $308.03? for failure to file a tax
return under section 6651(a)(1).® Respondent determ ned that
petitioner failed to report wages, interest, and dividend incone.

Petitioner filed with the Court a petition for
redeterm nation contesting the above-referenced notice of
deficiency. In the 74-page petition, petitioner asserted that he
is a “non-taxpayer”, the Internal Revenue Service |acks
“jurisdiction” over him and the Internal Revenue Code does not
include a provision that makes himliable for Federal incone
taxes. The petition does not contain specific allegations
chal | engi ng respondent’ s determ nation that petitioner is |liable

for the addition to tax under section 6651(a)(1l). Petitioner

2Respondent conceded that the $424.39 anount |isted as due
under sec. 6651(a)(1l) on the cover page of the notice of
deficiency was overstated i nasmuch as it erroneously included an
addition to tax of $116.37 under sec. 6651(a)(2). Respondent
conceded that petitioner is not liable for an addition to tax
under sec. 6651(a)(2) for the taxable year 2001.

3Sec. 6651(a)(1l) provides for an addition to tax in the
event a taxpayer fails to file a tinely return (determned with
regard to any extension of tinme for filing), unless it is shown
that such failure is due to reasonable cause and not due to
willful neglect. The anount of the addition is equal to 5
percent of the anobunt required to be shown as tax on such return
for each nonth or fraction thereof during which such failure
continues, up to a maxi num addition of 25 percent for returns
nore than 4 nonths delinquent.
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resided in Rocklin, California, at the tinme the petition was
filed.

Respondent filed a notion to dismss for failure to state a
cl ai mupon which relief can be granted. The Court subsequently
ordered petitioner to file a proper anended petition setting
forth with specificity each error allegedly nade by respondent in
the determ nation of the deficiency and the addition to tax in
di spute and separate statenents of every fact upon which the
assignnments of error are based. |In response to the Court’s
Order, petitioner filed an anended petition, an objection to
respondent’s notion, and a notion to dismss for |ack of subject
matter jurisdiction. 1In each of the above-referenced docunents,
petitioner continued to assert the frivolous argunents set forth
in the petition.*

Respondent’s notion to dism ss was called for hearing at the
Court’s notions session held in Washington, D.C. Counsel for
respondent appeared at the hearing and presented argunent in
support of respondent’s notion to dism ss. No appearance was
entered by or on behalf of petitioner at the hearing; however,
petitioner filed wwth the Court a witten statenent pursuant to

Rul e 50(c).

‘W summarily denied petitioner’s notion to disniss by Oder
dated June 16, 2004.
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During the hearing, counsel for respondent failed to offer
any evidence in support of respondent’s determ nation that
petitioner is liable for the addition to tax under section
6651(a)(1). Counsel for respondent asserted that it was
respondent’s position that he was not obligated to submt
evi dence in support of the addition to tax.

Foll ow ng the hearing, the Court directed respondent to file
a nmenorandum addr essi ng the questi on whet her respondent bears the
burden of production under section 7491(c) wth regard to the
addition to tax under section 6651(a)(1l). Respondent
subsequently filed a supplenent to his notion to dismss in which
he argued that, insofar as petitioner failed to state a claim
upon which relief may be granted with respect to any i ssue,
specifically including the addition to tax under section
6651(a) (1), respondent is not obliged to produce evidence in
support of that determ nation.

Di scussi on

Rul e 34(b)(4) requires that a petition filed in this Court
shal |l contain clear and conci se assignnents of each and every
error that the taxpayer alleges to have been conmtted by the
Comm ssioner in the determ nation of the deficiency and the
additions to tax or penalties in dispute. Rule 34(b)(5) further
requires that the petition shall contain clear and concise

lettered statenments of the facts on which the taxpayer bases the
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assignnents of error. Jarvis v. Comm ssioner, 78 T.C. 646, 658

(1982). Any issue not raised in the pleadings is deened to be

conceded. Rule 34(b)(4); Jarvis v. Conm ssioner, supra at 658

n.19; Gordon v. Conm ssioner, 73 T.C. 736, 739 (1980). Further,

the failure of a party to plead or otherw se proceed as provi ded
in the Court’s Rules may be grounds for the Court to hold such
party in default, either on the notion of another party or on the

initiative of the Court. Rule 123(a); Ward v. Conm ssioner, T.C

Mermo. 2002-147.
CGeneral ly speaki ng, because the taxpayer bears the burden of
proof, the Comm ssioner’s determnations in a notice of

deficiency are presuned to be correct. See Rule 142(a); |1 NDOPCO

Inc. v. Conm ssioner, 503 U S. 79, 84 (1992); Welch v. Helvering,

290 U. S. 111, 115 (1933); cf. sec. 7491(a).

On the other hand, section 7491(c) provides that the
Comm ssi oner shall have the burden of production in any court
proceeding with respect to the liability of any individual for
any penalty, addition to tax, or additional anount.
Specifically, section 7491(c), which was enacted by the Internal
Revenue Service Restructuring and Reform Act of 1998 (RRA 1998),
Pub. L. 105-206, sec. 3001(a), 112 Stat. 726, provides as
fol |l ows:

SEC. 7491(c) Penalties.-—Notw thstandi ng any ot her
provision of this title, the Secretary shall have the

burden of production in any court proceeding with
respect to the liability of any individual for any
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penalty, addition to tax, or additional anount inposed
by this title.

Section 7491(c) is effective with respect to court proceedings
arising in connection wth exam nati ons commencing after July 22,
1998. RRA 1998 sec. 3001(c)(1), 112 Stat. 727. There is no

di spute that the exam nation in the present case conmenced after
July 22, 1998.

We agree with respondent that the petition and anended
petition fail to state a clai mupon which relief can be granted.
Al though it is evident that petitioner disagrees with
respondent’s determ nations, the petition and anmended petition
| ack either a clear and concise statenent of the errors allegedly
commtted by respondent in the determ nation of the deficiency
and addition to tax or a statenent of the facts on which
petitioner bases his assignnents of error.® The petition and
amended petition contain nothing nore than frivolous rhetoric and
| egalistic gibberish, as denonstrated by the summary of the

petition provided above.

°I'n an unreported incone case, such as the present case, a
t axpayer can reasonably be expected to state facts tending to
show t hat the taxpayer was unenpl oyed, earned a | ower anount of
i ncone, or otherwi se did not receive the paynents reported to
respondent by third-party payors. See Parker v. Conm ssioner,
117 F.3d 785, 787 (5th Gr. 1997); Wite v. Conm ssioner, T.C
Meno. 1997-459. Further, where the Comm ssioner has determ ned
an addition to tax under sec. 6651(a)(1l) (failure to file) a
t axpayer can reasonably be expected to state facts tending to
show that the taxpayer’'s failure to file a tax return was
reasonabl e or statutorily excused.
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W see no need to catalog petitioner’s argunents and
pai nst aki ngly address them As the Court of Appeals for the
Fifth Crcuit has remarked: “W perceive no need to refute these
argunents with sonber reasoning and copi ous citation of
precedent; to do so m ght suggest that these argunents have sone

colorable nerit.” Crain v. Comnmi ssioner, 737 F.2d 1417, 1418

(5th Cir. 1984).

The question that remains is whether respondent nevert hel ess
must offer evidence in support of the addition to tax under
section 6651(a)(1l). Respondent cites our holding in Swain v.

Comm ssioner, 118 T.C. 358 (2002), in support of his position

that he is not obliged to offer such evidence in this case.

In Swain v. Conm ssioner, supra, the taxpayer filed a

petition contesting a notice of deficiency in which the
Comm ssi oner determi ned that the taxpayer was liable for incone
tax deficiencies and accuracy-rel ated penalties under section
6662(a) for the years in issue. |In response to the petition, the
Commi ssioner filed (and we granted) a notion to strike the vast
majority of the allegations in the petition on the ground that
such all egations were frivolous and groundl ess. The only
allegation remaining in the petition related to the taxpayer’s
argunent that the period of limtations on assessnent had

expired.
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The Comm ssioner filed a notion for sunmary j udgnment
asserting: (1) The undi sputed facts showed that the notice of
deficiency was mailed to the taxpayer within the 3-year period of
[imtations, and (2) no additional assignnments of error renained
with regard to the deficiencies and accuracy-rel ated penalties.
We granted the Conm ssioner’s notion for summary judgnent.

In granting the Conm ssioner’s notion, we held that the
Commi ssioner was relieved of the obligation inposed under section
7491(c) to produce evidence in support of the accuracy-rel ated
penalties determned in the notice of deficiency because the
t axpayer was deened to have conceded the penalties. 1d. at 363.
In so holding, we |ooked to Rule 34(b)(4) and the requirenent
that the taxpayer nust assign error to each and every
determnation in a notice of deficiency, including issues with
respect to which the Comm ssioner bears the burden of proof. Id.
Consi stent with our order striking all frivolous allegations from
the petition, we concluded that the taxpayer had failed to
chal | enge (and was deened to have conceded) the penalties and,
therefore, the Conm ssioner was not obliged under section 7491(c)
to produce evidence that the penalties were appropriate. 1d. at
364- 365.

Ext endi ng and applying the rationale of Swain v.

Conm ssi oner, supra, to the circunstances presented in the

present case, we agree with respondent that he has no obligation



- 10 -
under section 7491(c) to offer evidence in support of the
addition to tax under section 6651(a)(1). As we see it, in the
absence of a justiciable claimwth respect to the addition to
tax under section 6651(a)(1l), petitioner is deened to have

conceded that item See Rule 34(b)(4); Swain v. Conm Ssioner,

supra at 364-365; Jarvis v. Conm ssioner, 78 T.C. at 658 n.19.

Stated differently, where a petition fails to state a claimin
respect of penalties, additions to tax, and/or additional
anounts, the Comm ssioner incurs no obligation to produce
evi dence in support of such determ nations pursuant to section

7491(c). See, e.g., Parker v. Conm ssioner, 117 F.3d 785, 787

(5th Cr. 1997) (the Comm ssioner has no obligation to
i nvestigate (or produce evidence with respect to) a third-party
paynment report that is not disputed by the taxpayer).

Consistent with the foregoing, we shall grant respondent’s
notion to dismss, as supplenented, in that we shall enter a
decision in this case sustaining respondent’s determ nations as
set forth in the notice of deficiency issued to petitioner. See

Rul es 34(a)(1), 123(b); Scherping v. Conm ssioner, 747 F.2d 478

(8th Cir. 1984).

We turn now to section 6673(a). As relevant herein, section
6673(a) (1) authorizes the Tax Court to require a taxpayer to pay
to the United States a penalty not in excess of $25, 000 whenever

it appears that proceedi ngs have been instituted or naintai ned by
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the taxpayer primarily for delay or that the taxpayer’s position
in such proceeding is frivolous or groundless. Although we shall
not inpose a penalty upon petitioner pursuant to section 6673, we
neverthel ess take this opportunity to adnoni sh petitioner that
the Court will consider inposing such a penalty should he return
to the Court and advance simlar argunents in the future.

To reflect the foregoing,

An order of dismssal and

decision will be entered.




