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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VELLS, Judge: Respondent determ ned a deficiency of $3,510
in petitioner’s Federal inconme tax for his 2006 tax year. W
nmust decide the follow ng issues: (1) Wether petitioner is

entitled to dependency exenption deductions for two of his m nor
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children pursuant to section 151(c);?! (2) whether petitioner is
entitled to a child tax credit pursuant to section 24(a) for each
of those children; and (3) whether petitioner is entitled to
head- of - househol d filing status.
FI NDI NGS OF FACT

Sonme of the facts and certain exhibits have been sti pul at ed.
The stipulations of fact are incorporated in this opinion by
reference and are found accordingly.

At the tinme the petition was filed, petitioner resided in
M am , Florida.

Petitioner is enployed by the Florida State Courts.

Petitioner has four minor children, 1.D.G,2 born in 1998,
CLG, bornin 1999, D.S.G, born in 2003, and R A G, born in
2006 (hereinafter collectively the children). Three of
petitioner’s children, I.D.G, CL.G, and D.S.G, are froma
previous relationship with Evel yn Casiano.® Petitioner’s fourth

child, RA G, is fromhis current relationship with Lecreshia

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.

2The Court refers to minor children by their initials. See
Rul e 27(a)(3).

SPetitioner and Ms. Casi ano were never nmarried.
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Neal (Ms. Neal). Petitioner was not married to Ms. Neal during
his 2006 tax year.*

During his 2006 taxable year, the children lived with
petitioner for nost of the year. Petitioner provided the
children with food, clothing, and housing while making biweekly
child support payments of $332 to Ms. Casiano.?®

On his 2006 tax return petitioner clained head-of - househol d
filing status, dependency exenption deductions for |I.D. G and
R A G, and child tax credits.®

On February 11, 2008, respondent sent petitioner a notice of
deficiency that determned his filing status as single and
di sal l owed hi s cl ai nred dependency exenption deductions and child
tax credits. Petitioner tinmely filed a petition with this Court.

OPI NI ON
Cenerally, the Comm ssioner’s determnations in the

statutory notice of deficiency are presuned correct. See Rule

“‘Respondent did not dispute that petitioner was not narried
to Ms. Neal during his 2006 tax year. Accordingly, we deemthat
matt er conceded by respondent.

SAnounts are rounded to the nearest doll ar.

SPetitioner disputes which of his children were clainmed as
dependents on his 2006 tax return. The stipulated return lists
petitioner’s dependents as I.D.G and C.L.G However, petitioner
testified that he clainmed | .D.G and R A G on his origina
return. Petitioner signed the stipulation of facts on the
condition that the stipulated return represented only his 2006
return that was on file with respondent, but not that it
correctly represented the return that he actually filed with
respondent.
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142(a)(1); Welch v. Helvering, 290 U.S. 111, 115 (1933).

Deductions are a matter of |egislative grace, and taxpayers bear
the burden of proving that they are entitled to the deductions

clainmed. See Rule 142(a); INDOPCO,_Inc. v. Conm ssioner, 503

US 79, 84 (1992); New Colonial Ice Co. v. Helvering, 292 U S

435, 440 (1934).7

We first address petitioner’s dependency exenption
deductions. Section 151(c) allows a taxpayer to deduct an annual
exenption anmount for each dependent of the taxpayer. Section
152(a) defines dependent to include a “qualifying child” or a
“qualifying relative.” GCenerally, a qualifying child is a child
of the taxpayer who has the sanme principal place of abode as the
t axpayer for nore than one-half of the taxable year and neets an
age restriction and a self-support prohibition that are not at
i ssue here. Sec. 152(c).

There is a special rule in cases of divorced parents or
parents who live apart at all tinmes during the |last 6 nonths of
t he cal endar year and who provide over one-half of the child's
support during such cal endar year. Sec. 152(e). In those
i nstances, the child may be treated as the qualifying child of
t he noncustodial parent if the custodial parent signs a witten

decl aration waiving his or her right to claimthe child and

'Petitioner has not raised any issue regarding sec. 7491(a),
and therefore it does not apply.
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attaches the witten declaration to the return. Sec. 152(e) (1)
and (2).8 The custodial parent is the parent who has custody of
the child for the greater portion of the cal endar year. Sec.
152(e) (4) (A) .

Petitioner and Ms. Casiano, who provided nore than one-half
of I.D.G’s support for 2006, lived apart for the last 6 nonths
of 2006. Petitioner did not introduce an agreenent that
establi shes | egal custody of the children. |If neither a divorce
decree nor an agreenent establishes who has custody, then custody
wll be deened to be with the parent who, as between both
parents, has the physical custody of the children for the greater
portion of the calendar year. Sec. 1.152-4(b), Incone Tax Regs.
Petitioner had physical custody of |I.D.G for nore than one-half
of 2006. Accordingly, we hold that 1.D.G is a qualifying child
of petitioner. Moreover, petitioner did not waive the dependency
exenption by attaching a witten declaration to his return.
Consequently, petitioner is entitled to a dependency exenption

deduction for |1.D. G

8Sec. 152(e) applies whether or not parents have ever been

married to one another. King v. Conmm ssioner, 121 T.C 245, 251
(2003). Sec. 152(e), as interpreted in King, was anended by the
Working Famlies Tax Relief Act of 2004 (WTRA), Pub. L. 108-311
sec. 201, 118 Stat. 1169, and by the Gulf Qpportunity Zone Act of
2005, Pub. L. 109-135, sec. 404, 119 Stat. 2632. However, those
amendnents do not affect our holding in King that sec. 152(e)
appl i es whether or not parents have ever been narried because
they do not alter the |anguage being interpreted.
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Following the birth of RA G in Decenber 2006, Ms. Neal and
RAG lived with petitioner and petitioner provided nost of
R A . G’s support for the remai nder of 2006. The period preceding
the birth of a child does not prevent such child from qualifying
as a dependent. Sec. 1.152-1(b), Incone Tax Regs.® Moreover,
Ms. Neal did not claimR A G as a dependent. Accordingly,
RAG is aqualifying child. Consequently, petitioner is
entitled to a dependency exenption deduction for R A G

We next address the child tax credit. Subject to
limtations based on adjusted gross incone, a taxpayer is
entitled to a child tax credit with regard to each qualifying
child of the taxpayer. Sec. 24(a). A qualifying child for
purposes of the child tax credit is a child who is a qualifying
child under section 152(c) and who is under the age of 17. Sec.
24(c). As we held above, petitioner is entitled to treat RA G
and 1.D.G as qualifying children for his 2006 tax year
Additionally, the age test is not in dispute. Accordingly, we
hold that petitioner is entitled to child tax credits for RA G
and 1.D.G for his 2006 tax year

W next address petitioner’s filing status. Section 1(b)

provi des a special tax rate for an individual filing as a head of

°Sec. 1.152-1(b), Incone Tax Regs., applies to a prior
definition of dependent. This definition was anended by WFTRA
sec. 201. However, the regulations were not anended and renmain
in effect. See, e.g., 2006 1040 Instructions 21.
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househol d. As relevant herein, section 2(b)(1) defines “a head
of a househol d” as an unmarried individual who maintains as his
home a househol d that for nore than one-half of the year
constitutes the principal place of abode of a qualifying child as
defined in section 152(c), determ ned without regard to section
152(e).

The record shows that 1.D.G lived with petitioner for nore
t han one-half of 2006. As stated above, |I.D.G is petitioner’s
child, and 1.D.G neets age and sel f-support restrictions that
are not in issue. Additionally, petitioner is unmarri ed.
Accordingly, we hold that petitioner is entitled to head- of -
househol d filing status for his 2006 tax year.

We have considered all of the contentions and argunents of
the parties that are not discussed herein, and we find themto be
wi thout nmerit, irrelevant, or noot.

To reflect the foregoing,

Deci sion will be entered

for petitioner.




