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RALPH E. AND M LDRED E. GALYEN, Petitioners v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 5092-04. Fil ed February 22, 2006.

The Tel ecommuni cation Relay Service (TRS) enables a
hearing-inpaired individual to communicate with a hearing
i ndi vi dual over the tel ephone through the use of a relay
operator. Ps subscribed to the AdaCom program which
provided an alternative to the TRS through the use of a
conputer rather than a relay operator. On their 2000, 2001,
and 2002 Federal incone tax returns, Ps clained a disabled
access credit. See sec. 44, |.RC. Ps also clained a sec.
162, I.R C., trade or business expense deduction. R
di sal l owed the credit and deducti on.

Hel d: Because the AdaCom program was not acquired by
Ps in order for themto conply with the applicable
requi renents of the Americans with Disabilities Act of 1990,
Pub. L. 101-336, 104 Stat. 327, the AdaCom programis not an
“eligible access expenditure” for purposes of sec. 44(c),
| . R C. Taye-Channell v. Comm ssioner, T.C Meno. 2006-8;
Svoboda v. Commi ssioner, T.C Meno. 2006-1.
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Held, further: Ps are not entitled to claima deduction
under sec. 162, I.R C, with respect to the AdaCom program

Scott M Estill and Stephanie F. Long, for petitioners.

Richard D. D Estrada, for respondent.

MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

VASQUEZ, Judge: Respondent determ ned deficiencies of
$3, 323, $3,556, and $3,126 in petitioners’ Federal incone tax for
2000, 2001, and 2002, respectively.

The issues for decision are:

(1) Whether petitioners are entitled to claima tax credit
pursuant to sections 38! and 44 for their subscription to the
AdaCom pr ogram ( program ;

(2) whether petitioners are entitled to claima trade or
busi ness expense deduction under section 162 with respect to the
program and

(3) if petitioners are entitled to a credit and/ or deduction
for their investnment in the program the proper valuation of the

program

1 Unless otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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FI NDI NGS OF FACT
Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine they filed
the petition, petitioners resided in Col orado Springs, Col orado.
During the years at issue, petitioners subscribed to the
program which was sold, sponsored, and adm ni stered by AdaCon
Advant age Co., Inc. (AdaCont). AdaComis a Col orado corporation
headquartered in Col orado Springs, Colorado. AdaCom devel oped a
programto enabl e deaf or hearing-inpaired individuals to
communi cate with hearing individuals and/or businesses.

Current Technol oqy

A text tel ephone (TTY) is an electronic device that allows a
person to type conversations over tel ephone lines. TTYs do not
anplify sound or convert speech to text.

A TTY user can use the Tel ecomuni cations Rel ay Services
(TRS) to call a person using a standard tel ephone and vice versa.
TRS is a system by which a hearing person and a deaf person can
communi cate over the tel ephone. TRS enploys a relay operator who
receives the text fromthe deaf person. The relay operator then
reads the text to the hearing party. Wen a hearing party

provi des a voice response, the relay operator types the text of

2 As the parties refer to the conpany as “AdaConf, for
clarity we shall do the sane.
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t he spoken nessage and transmts the text to the TTY. TRS is
available in all States in the United States and, as required by
law, is provided free of charge by the |ocal tel ephone conpany.
Nor mal charges do apply to long distance tel ephone calls. TRS is
avai |l abl e 7 days per week, 24 hours per day.

AdaCom Technol ogy

During the years at issue, AdaCom mai ntained a conputer with
TTY software to allow a hearing-inpaired person to use a TTY to
call the AdaCom conputer. The conputer then sent the text to a
program subscri ber who was required to have a conputer with a
st andard nodem

A program subscri ber could al so use his conputer equipped
with a nodemto contact the AdaCom conputer to initiate calls to
a TTY user. The AdaCom conputer was avail able 7 days per week,
24 hours per day.

| f a program subscri ber was unavail abl e when an attenpt was
made by the AdaCom conputer to contact him a nessage was
transmtted that could be retrieved at a later tinme. Once a
comuni cati on was conpleted, the text of the comrunication was
del eted fromthe AdaCom conput er

Program subscri bers were listed in the AdaCom yel | ow pages
directory. The AdaCom yel |l ow pages directory listed only the

subscri bers to the program and contai ned information on howto
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communi cate with the subscriber by listing a nunber code to
access the AdaCom conputer

AdaCom al so mai ntained a Wb site directory of its program
subscri bers. AdaCom|listed only program subscribers on the Wb
site.

In addition to receiving a listing in the AdaCom yel | ow
pages directory and on the Wb site, the programentitled each
program subscriber to 5 hours of interpretative services of a
sign language interpreter. Additionally, the programentitled
each program subscriber to 5 hours of audit defense, which
consi sted of representation before the Internal Revenue Service
(IRS) to defend the claimng of the section 44 credit and
associ at ed deductions of the program The audit defense services
did not cover representation at the IRS Appeals |evel or the cost
of litigation.

The Subscri ption

The subscription price of the programwas $10, 250 annual | y.
The program subscribers were entitled to pay $2,500 in cash and
provide $7,750 in pronotional services to be perforned by the
program subscri bers. The pronotional service prograns, which
AdaCom val ued at $7, 750, were as follows: (1) Program A-11
referrals by the program subscribers; (2) programB-7 referrals
by the program subscri bers and the program subscribers were to

di splay and distribute AdaCom brochures; and (3) program C-4
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referrals by the program subscribers, and the program subscribers
were to display and distribute AdaCom brochures and di splay an
AdaCom wi ndow decal

AdaCom advi sed program subscribers to include $7,750 in
i ncome, deduct $5,250 as an ordinary and necessary busi ness
expense pursuant to section 162, and claima credit equal to
$5, 000 pursuant to sections 38 and 44. The deduction of $5, 250
conprised the $2,500 cash paid plus the excess of the pronotional
services income over the claimed credit anount--%$7, 750 m nus
$5, 000, which equals $2,750. AdaComissued a Form 1099- M SC,

M scel | aneous Incone, in the amunt of $7,750 to each program
subscri ber.

None of the people referred by the program subscribers were
required to subscribe to the programin order for the referring
program subscriber to obtain credit towards the purchase price of
t he program

Petitioners’ Tax Return

During the taxable years 2000, 2001, and 2002, petitioner
Mldred E. Galyen was a retired teacher, and petitioner Ral ph E
Gal yen was enpl oyed as an insurance sal esman for the Ral ph Gal yen
Agency, Inc. (Glyen Agency), a Colorado subchapter S
corporation. Petitioner Ralph E. Gal yen was sol e sharehol der and
presi dent of the Galyen Agency during this period. The Gl yen

Agency provided insurance services to the general public. During
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the years at issue, the Galyen Agency had less than $1 million in
annual sales and fewer than 30 enpl oyees. The Gal yen Agency
subscri bed to the programfor the taxable years 2000, 2001, and
2002. On the subscription for each year, the Gal yen Agency chose
pronotional service program C. The subscription contracts do not
i nclude the nanmes of the referrals made by the Gal yen Agency.

The Gal yen Agency pai d AdaCom $2,500 and was credited with $7, 750
in pronotional services.

The gross incone of the Gal yen Agency for the taxable years
2000, 2001, and 2002 was $272,052, $210,847, and $21, 803,
respectively. These anounts included $7, 750 each year as
bartering incone for pronotional services from AdaCom

On the basis of the subscriptions to the program the Gal yen
Agency cl ai med a $5, 250 busi ness expense deduction and a $5, 000
section 44 credit on Form 1120S, U.S. Income Tax Return for an S
Cor poration, for each of the years 2000, 2001, and 2002.

On their Form 1040, U.S. Individual Income Tax Return, for
t axabl e years 2000, 2001, and 2002, petitioners reported Schedul e
K-1, Sharehol der’s Share of Inconme, Credits, Deductions, etc.,

di stributive shares of $83, 324, $39,921, and $8, 935 of nonpassive
income fromthe Gal yen Agency, respectively.

Respondent determ ned deficiencies in petitioners’ Federal
income tax for 2000, 2001, and 2002 in the anpbunts of $3, 323,

$3, 556, and $3, 126, respectively, after decreasing petitioners’
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i ncone by the anmount of bartering services inconme reported and

disallow ng a section 44 credit and a section 162 deducti on.
OPI NI ON

Burden of Proof

As a general rule, the notice of deficiency is entitled to a
presunption of correctness, and the taxpayer bears the burden of

provi ng the Conmm ssioner’s deficiency determ nations incorrect.

Rul e 142(a); Welch v. Helvering, 290 U. S. 111, 115 (1933).
Section 7491(a), however, provides that if a taxpayer introduces
credi bl e evidence and neets certain other prerequisites, the
Comm ssi oner shall bear the burden of proof with respect to
factual issues relating to the liability of the taxpayer for a
tax inmposed under subtitle A or B of the Internal Revenue Code
(Code). For the burden to shift, however, the taxpayer nust
conply with the substantiation and recordkeepi ng requirenments as
provided in the Code and cooperate with the Comm ssioner. See
sec. 7491(a)(2).

Al t hough petitioners clainmed that section 7491(a) applies,
petitioners failed to introduce sufficient evidence to shift the
burden to respondent. Nonetheless, our findings in this case are

based on a preponderance of the evidence. See Arevalo v.

Comm ssi oner, 124 T.C. 244 (2005).




ADA Tax Credit

Section 44(a) is included in cal culating the general
busi ness credit pursuant to section 38. Sec. 38(a) and (b).
Section 44(a) provides a disabled access credit for an “eligible
smal | business”. The anount of this credit is equal to 50
percent of the “eligible access expenditures” of an “eligible
smal | business” that exceed $250 but that do not exceed $10, 250
for the year. Sec. 44(a). Therefore, in order to claimthe
di sabl ed access credit, a taxpayer nust denonstrate that (1) the
taxpayer is an “eligible small business” for the year in which
the credit is clainmed, and (2) the taxpayer has made an “eligible
access expenditure” during that year. |If the taxpayer cannot
fulfill both of these requirenents, the taxpayer is not eligible
to claimthe section 44 credit for that year.

“Eligible small business” is defined as any person that had
gross receipts of not nore than $1 mllion for the precedi ng
t axabl e year or not nore than 30 enpl oyees during the preceding
year and elects the application of section 44 for the year. Sec.
44(b).

“Eligible access expenditure” is defined as an anount paid
or incurred by eligible small businesses for the purpose of
conplying with the Anericans with Disabilities Act of 1990 (ADA),
Pub. L. 101-336, 104 Stat. 327. Sec. 44(c)(1). Such

expendi tures include anobunts paid or incurred (1) for the purpose



- 10 -

of renoving architectural, conmmunication, physical, or
transportation barriers that prevent a business from being
accessible to, or usable by, individuals with disabilities; (2)
to provide qualified interpreters or other effective nethods of
meki ng aurally delivered materials available to individuals with
hearing inpairnments; (3) to acquire or nodify equi pnment or
devices for individuals wwth disabilities; or (4) to provide
other simlar services, nodifications, materials, or equipnent.
See sec. 44(c)(2). Eligible access expenditures, however, do not
i ncl ude expenditures that are unnecessary to acconplish such
pur poses. See sec. 44(c)(3). Additionally, eligible access
expenditures do not include anobunts that are paid or incurred for
t he purpose of renoving architectural, communication, physical,
or transportation barriers that prevent a business from being
accessible to, or usable by, individuals with disabilities with
respect to any facility first placed in service after Novenber 5,
1990. See sec. 44(c)(4).

Petitioners contend that they are eligible to claimthe
di sabl ed access credit under section 44(a) because (1) they had
an eligible small business, and (2) their investnent in the
program was an eligi ble access expenditure. Respondent contends,
anong ot her things, that a subscription to the programis not
necessary to conply with the ADA and thus is not an eligible

access expenditure pursuant to section 44(c).



- 11 -

In order for an expenditure to qualify as an eligible access
expenditure within the neaning given that term by section 44(c),
t he expendi ture nmust have been made to enable an eligible snal
business to conply with the applicable requirenents under the

ADA. Arevalo v. Conm ssioner, supra; Fan v. Comm ssioner, 117

T.C. 32 (2001).

Title I'V of the ADA requires “Each comon carrier providing
t el ephone voice transm ssion services” to provide “throughout the
area in which it offers service, tel ecomrunications relay
services”. 47 U S.C. sec. 225(c) (2000). *“Tel ecomrunications
relay services” is defined as:

t el ephone transm ssion services that provide the ability for

an individual who has a hearing inpairnent or speech

i npai rment to engage in comrunication by wire or radio with

a hearing individual in a manner that is functionally

equi valent to the ability of an individual who does not have

a hearing inpairnment or speech inpairnment to conmunicate

usi ng voi ce communi cation services by wire or radio. Such

termincludes services that enabl e two-way comruni cation

bet ween an i ndi vi dual who uses a TDD or other nonvoice

term nal device and an individual who does not use such a

device. [47 U . S.C. sec. 225(a)(3).]

TTY supersedes the term“TDD’. 47 C F.R sec. 64.601(15)
(2004). Congress further directed the Federal Conmunications
Comm ssion (FCC) to enforce these provisions and to:

(A) Establish functional requirenents, guidelines, and
operations procedures for TRS;

(B) establish m ninum standards that shall be net;

(© require that TRS operate every day for 24 hours per day;
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(D) require that users of TRS pay rates no greater than the
rates paid for functionally equival ent voi ce comruni cation
services with respect to such factors as the duration of the
call, the tinme of day, and the distance frompoint of origin to
poi nt of term nation;

(E) prohibit relay operators fromfailing to fulfill the
obl i gations of comon carriers by refusing calls or limting the
I ength of calls that use TRS;

(F) prohibit relay operators fromdisclosing the content of
any relayed conversation and from keeping records of the content
of any such conversation beyond the duration of the call; and

(G prohibit relay operators fromintentionally altering a
rel ayed conversati on.

47 U . S.C. sec. 225 (d) and (e).

As nentioned supra, all States utilize TRS and foll ow the
af orenenti oned requirenments. Since Congress mandated the
adoption of TRS by common carriers, any place with a tel ephone is
currently in conpliance wwth the ADA. Petitioners argue that the
programis an alternative to TRS and provi des inprovenents to
TRS.

However, petitioners’ subscription to the programdid not

enable themto conply with the ADA--they already were in

conpliance with the ADA through the use of TRS. Taye-Channell v.

Conmi ssioner, T.C. Menp. 2006-8; Svoboda v. Commi ssioner, T.C
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Meno. 2006-1. Therefore, the cost of the programis not an
el i gible access expenditure within the neani ng of section 44(c),
and, consequently, they do not qualify for the disabled access
credit. Respondent’s determ nation disallowing the credit is
sust ai ned.

Section 162 Trade or Business Activity

Deductions are a matter of |egislative grace, and taxpayers
bear the burden of proving that they are entitled to any

deductions clained. Rule 142(a); INDOPCO, Inc. v. Comm ssioner,

503 U.S. 79, 84 (1992). Taxpayers are allowed a deduction for
ordi nary and necessary expenses paid or incurred in carrying on a
trade or business. Sec. 162(a).

Whet her an expenditure is ordinary and necessary is

generally a question of fact. Conm ssioner v. Heininger, 320

U S. 467, 475 (1943). Cenerally, for an expenditure to be an
ordi nary and necessary busi ness expense the taxpayer nust show a
bona fide business purpose for the expenditure; there nust be a
proxi mate rel ati onship between the expenditure and the business

of the taxpayer. Challenge Manufacturing Co. v. Conm ssioner, 37

T.C. 650 (1962); Henry v. Comm ssioner, 36 T.C. 879 (1961).
To be "necessary” within the nmeaning of section 162, an
expense need be "appropriate and helpful” to the taxpayer's

business. Welch v. Helvering, 290 U S 111, 113 (1933). The

requi renent that an expense be "ordi nary" connotes that "the
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transaction which gives rise to it nust be of common or frequent

occurrence in the type of business involved." Deputy v. DuPont,

308 U. S. 488, 495 (1940) (citing Wlch v. Helvering, supra at

114) .

Petitioners are not entitled to a section 162 deduction for
their investnment in the program The programwas not ordinary,
necessary, or hel pful because petitioners were already in
conpliance wth the ADA through the use of TRS. Additionally,
the programdid not serve a valid business purpose. Respondent’s
determ nation disallow ng the deduction is sustained.

Concl usi on

We sustain respondent’s determnation in the notice of
deficiency, decreasing petitioners’ incone by the anmount of
bartering services inconme reported and disallowng a section 44
credit and a section 162 deduction. As we concl ude that
petitioners are not entitled to a section 44 credit or a section
162 deduction, it is unnecessary for us to decide the proper
val uation of the program

To reflect the foregoing,

Deci sion will be entered

for respondent.




