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VEMORANDUM COPI NI ON
MARVEL, Judge: This matter is before the Court on
respondent’s notion for summary judgnent, filed pursuant to Rule
121,! and to inpose a penalty under section 6673.

Summary judgnent is a procedure designed to expedite

IAIl Rule references are to the Tax Court Rules of Practice
and Procedure, and all section references are to the | nternal
Revenue Code in effect for the years at issue.
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litigation and avoi d unnecessary, time-consum ng, and expensive

trials. Fl a. Peach Corp. v. Commi ssioner, 90 T.C. 678, 681

(1988). Summary judgnment may be granted with respect to all or
any part of the |egal issues presented “if the pleadings, answers
to interrogatories, depositions, adm ssions, and any ot her
acceptable materials, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that a
deci sion may be rendered as a matter of law.” Rule 121(a) and

(b); see Sundstrand Corp. v. Conm ssioner, 98 T.C 518, 520

(1992), affd. 17 F.3d 965 (7th Cr. 1994); Zaentz v.

Commi ssioner, 90 T.C 753, 754 (1988). The noving party bears

the burden of proving that there is no genuine issue of nateri al
fact, and factual inferences will be read in a manner nost

favorable to the party opposing sunmmary judgnment. Dahlstromyv.

Comm ssioner, 85 T.C. 812, 821 (1985). The facts material to the

Court’s disposition of the notion for summary judgnent are stated
solely for purposes of deciding the notion and are not findings

of fact for this case. See Sundstrand Corp. v. Conmni Sssioner,

supra at 520.

Backgr ound

This is an appeal fromrespondent’s determ nation uphol ding
t he proposed use of a levy to collect petitioners’ unpaid Federal

income tax litabilities for 1996 and 1999. \When the petition in
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this case was filed, petitioners resided in Nottingham
Pennsyl vani a.

Petitioners tinely filed joint Federal income tax returns
for 1996 and 1999 show ng bal ances due. Respondent assessed the
income tax liabilities showm on the returns as well as interest
and the additions to tax for failure to pay tax under section
6651(a) (2).

Petitioners nade sonme paynents that were applied to their
1996 and 1999 tax liabilities but did not pay the liabilities in
full. Followng the receipt of a communication from petitioners
in which petitioners clainmed that they were not |iable for any
i ncone tax, respondent sent petitioners a Letter 1058, Final
Notice - Notice of Intent To Levy and Notice of Your Right to a
Hearing, dated July 2, 2002, with respect to their unpaid 1996
and 1999 tax liabilities. The final notice was issued and signed
by M chael C Sutton, a revenue officer, who was a GS-11 enpl oyee
of the Internal Revenue Service on the date the final notice was
I ssued.

On July 30, 2002, respondent received a “Caimfor Relief
From Al'l eged Notice of Lien or Levy” frompetitioners in which
petitioners asserted various frivolous argunents. Because of the
frivol ous nature of petitioners’ argunents, respondent initially
refused to treat the claimas a tinely request for a hearing

under section 6330 and initiated a | evy action agai nst



- 4 -

petitioners. However, respondent subsequently determ ned that
petitioners’ claimwas a tinely request for a section 6330
heari ng and rel eased the | evy.

By letter dated May 19, 2003, Appeals O ficer Paula Stanton
advi sed petitioners that she had schedul ed the requested hearing
for June 3, 2003, at 10 a.m In that letter, Appeals Oficer
Stanton warned petitioners that “1 cannot consider issues
concerning the constitutionality of tax |aws.”

Petitioners did not attend the hearing schedul ed for June 3,
2003, and did not contact Appeals Oficer Stanton to schedule a
new hearing. By letter dated June 3, 2003, and | abel ed “FI NAL
OPPORTUNI TY”, Appeals Oficer Stanton warned petitioners that if
she did not hear fromthemon or before June 13, 2003, she would
issue a determnation letter based on current information.

By |etter dated June 30, 2003, Appeals Oficer Stanton
reschedul ed the hearing requested by petitioners for July 8,
2003. On July 8, 2003, the hearing was held. Petitioner Polly
Gatl os participated in the hearing. At the hearing, Ms. Gatlos
chal l enged the constitutionality of the Internal Revenue Code and
refused to discuss collection alternatives. Petitioners raised
no rel evant issue at the July 8 hearing.

On August 11, 2003, respondent issued a Notice of
Det erm nation Concerning Col |l ection Action(s) Under Section 6320

and/or 6330 (the notice of determnation). |In the notice of
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determ nation, respondent determ ned, in pertinent part, as
fol |l ows:

1. The presiding appeals officer had had no prior
i nvol venent with respect to the unpaid liabilities.

2. Respondent sent the notices required by sections 6330
and 6331(d).

3. Petitioners did not raise any spousal defenses or
request a collection alternative. The only argunent raised by
petitioners at the hearing was that the Internal Revenue Code is
unconstitutional.

4. The proposed | evy bal ances respondent’s need for
efficient tax collection with the taxpayers’ legitimte concern
that any collection be no nore intrusive than necessary.

On Septenber 15, 2003,2 this Court filed petitioners’
petition in which petitioners contested the determ nati on nmade by
respondent in the notice of determ nation dated August 11, 2003.
In their petition, petitioners gave the follow ng reasons for
seeking relief:

Section 7608(a) of the Internal Revenue Code only

provi des Revenue O ficers wwth the authority to enforce

subtitle E taxes, (liquor, tobacco and fire arns,)

while the “Enforcenent of laws relating to interna

revenue other than subtitle E' taxes are delegated (in

7608(b)) to “Any crimnal investagator [sic] of the

Intelligence Division or of the Internal Security
Division. Since the person executing the Notice of

2The envel ope in which the petition was mail ed was
post mar ked Sept. 8, 2003.
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Lien does not fall into the category of IRS agent as
defined in 26 U S. C. 7608(b), he can have no del egated
authouity [sic] to issue Notices of Liens with the
respect to incone taxes. Revenue Code Sec. 6331(a)
“AUTHORI TY OF THE SECRETARY” “levy may be made upon the
accrued salary and wages of any officer, enployee or

el ected official of the United States” W are not one
of the person(s) listed in the code. (No Comm ssioner
si gnature).

On June 15, 2004, “RESPONDENT’ S MOTI ON FOR SUMVARY JUDGVENT
AND TO | MPOSE A PENALTY UNDER I.R C. 8 6673" was filed. By order
dated June 29, 2004, we required petitioners to file a response
to respondent’s notion by July 20, 2004. Petitioners failed to
file a response.

Di scussi on

A. Section 6330

Section 6330(a) provides that no | evy may be nade on any
property or right to property of any person unless the Secretary?®

has notified such person in witing of the right to a hearing

3Sec. 7701(a)(11)(B) provides: “The term‘Secretary’ neans
the Secretary of the Treasury or his delegate.” Sec.
7701(a)(12) (A) provides:

(A) I'n general.--The term“or his del egate”--

(1) when used with reference to the
Secretary of the Treasury, neans any officer,
enpl oyee, or agency of the Treasury
Department duly authorized by the Secretary
of the Treasury directly, or indirectly by
one or nore redel egations of authority, to
performthe function nentioned or described
in the context; and
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before the levy is made. |f the person nakes a request for a
hearing, a hearing shall be held before an inpartial officer or
enpl oyee of the Internal Revenue Service Ofice of Appeals. Sec.
6330(b)(1). At the hearing, a taxpayer nay raise any relevant
i ssue, including appropriate spousal defenses, challenges to the
appropri ateness of the collection action, and coll ection
alternatives. Sec. 6330(c)(2)(A). Additionally, at the hearing,
a taxpayer may contest the existence or anount of the underlying
tax liability if the taxpayer did not receive a notice of
deficiency for the tax in question or did not otherw se have an
earlier opportunity to dispute the tax liability. Sec.

6330(c)(2)(B); see also Sego v. Comm ssioner, 114 T.C. 604, 609

(2000).

Foll owi ng a hearing, the Appeals O fice nust nmake a
determ nati on whether the proposed |evy action may proceed. In
so doing, the Appeals Ofice is required to take into
consideration the verification presented by the Secretary, the
i ssues raised by the taxpayer, and whether the proposed |evy
action appropriately bal ances the need for efficient collection
of taxes with a taxpayer’s concerns regarding the intrusiveness
of the proposed levy action. Sec. 6330(c)(3). The determ nation
of the Appeals officer under section 6330, except a determ nation
regarding the underlying tax liability that is nade pursuant to

section 6330(c)(2)(B), is reviewed for abuse of discretion. Sego
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v. Conmm ssioner, supra at 610. Were the underlying tax

liability is properly at issue, the Court reviews any
determ nation regarding the underlying tax liability de novo.
Id.

A hearing officer may rely on a conputer transcript or Form
4340, Certificate of Assessnents, Paynents and Ot her Specified
Matters, to verify that a valid assessnent was made and that a
noti ce and demand for paynent was sent to the taxpayer in

accordance with section 6303. Nestor v. Commi ssioner, 118 T.C.

162, 166 (2002). Absent a showing of irregularity, a transcript
t hat shows such information is sufficient to establish that the
procedural requirenents of section 6330 have been nmet. 1d. at
166- 167.

In this case, the undisputed facts set forth in respondent’s
notion, declarations in support of the notion, and attached
exhibits establish that respondent has satisfied the requirenments
of section 6330. Appeals Oficer Stanton, who had had no prior
i nvol venent with respect to the unpaid tax liabilities before the
section 6330 hearing as required by section 6330(b)(3), verified
t hat proper assessnents were nmade as refl ected on conputer
transcripts attached to the notion for sunmary judgnent and in
the notice of determnation, and that the requisite notices had
been sent to the petitioners. Appeals Oficer Stanton al so

considered petitioners’ argunent and rejected it as not rel evant
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and frivolous. Follow ng the hearing, Appeals Oficer Stanton
made a determ nati on uphol ding the proposed | evy action after
concl udi ng that the proposed |evy action appropriately bal anced
the need for efficient collection of taxes with petitioners’
concerns regarding the intrusiveness of the proposed | evy action.
Sec. 6330(c)(3).

In their petition, petitioners asserted three | ess-than-
cl ear argunents in support of their contention that respondent’s
determ nati on was erroneous:

(1) The revenue officer who executed a related notice of
lien was not del egated authority to issue a notice of lien with
respect to incone taxes under section 7608(b).

(2) Petitioners were not subject to |evy under section
6331(a) .

(3) The Conm ssioner of Internal Revenue did not sign a
docunent the identity of which petitioners did not specify.

We address these argunents briefly bel ow

Aut hority To Issue Final Notice of Intent To Levy

Petitioners’ argunment has no nerit for several reasons.
First, the relevant notice is the final notice of intent to |evy,
not a notice of lien that was not the subject of the notice of
determ nation. Second, the Secretary or his delegate (including

the Comm ssioner) is authorized to issue a final notice of intent

to levy. Craig v. Conm ssioner, 119 T.C 252, 263 (2002) (citing
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sections 7701(a)(11)(B) and (12)(A) (i), 7803(a)(2)). The
Comm ssioner’s authority to issue a final notice of intent to
| evy has been delegated to GS-9 and above revenue officers.

Everman v. Comm ssioner, T.C Menp. 2003-137 (citing Del egation

Order No. 191 (Rev. 2; Cct. 1, 1999) (Rev.3; June 11, 2001)).

M chael C. Sutton, the revenue officer who issued the final
notice of intent to levy to petitioners on July 2, 2002, was
classified as a GS-11 at the tine he issued the notice. The
notice of intent to levy in this case was valid as it was issued
to petitioners by a revenue officer with del egated authority to
do so.

Petitioners Are Persons Subject to Levy

Petitioners’ argunent that they are not persons subject to
| evy under section 6331(a) is also without nerit. Section
6331(a) specifically authorizes the Secretary to coll ect unpaid
taxes fromany person by levy upon all property and rights to
property belonging to such person. Section 7701(a)(1) defines
“person” to include an individual. Petitioners are individuals
under section 7701(a)(1l) and, therefore, are subject to |evy
under section 6331(a).

No Si gnature by Conm ssi oner

Al t hough petitioners’ argunent is unclear, we shall
interpret the cryptic reference, “no Conmm ssioner signature”, to

mean that the final notice of intent to | evy was invalid because
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it was not signed by the Conm ssioner. Again, petitioners’
argunent has no nerit.

This Court has repeatedly rejected the argunent that the
Commi ssioner is required to sign a final notice. See, e.g.,

Craig v. Comm ssioner, 119 T.C. at 263. There is no statutory

requi renent that a final notice of intent to | evy nust be signed.

Everman v. Comm ssioner, supra. Moreover, even though there is

no statutory requirenment that the notice be signed, the final
notice of intent to levy in this case was issued and executed by
Revenue O ficer Mchael Sutton to whomthe Conmm ssioner had

del egated the requisite authority.

The petition does not set forth any other assignnments of
error with respect to the notice of determ nation. Any other
argunment made by petitioners before or during the hearing was
frivolous, was not raised in the petition, and/or is deened to be
conceded. Rule 331(b)(4). W conclude, therefore, that there
are no genui ne issues of material fact and that respondent is
entitled to the entry of a decision in this case as a matter of
I aw.

B. Section 6673 Penalty

Section 6673(a)(1l) authorizes this Court to require a
taxpayer to pay to the United States a penalty, not to exceed
$25,000, if it appears that the taxpayer has instituted or

mai nt ai ned a proceeding primarily for delay, or that the
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taxpayer’s position is frivolous or groundless. Section

6673(a) (1) applies to proceedi ngs under section 6330. Pierson v.

Comm ssioner, 115 T.C 576, 581 (2000). |In proceedi ngs under

section 6330, we have inposed the penalty on taxpayers who have
rai sed frivol ous and groundl ess argunents with respect to the

legality of the Federal tax laws. See, e.g., Roberts v.

Comm ssioner, 118 T.C. 365, 372-373 (2002), affd. 329 F.3d 1224

(11th Gr. 2003); Eiselstein v. Comm ssioner, T.C Mno. 2003-22;

Yacksyzn v. Commi ssioner, T.C Mno. 2002-99.

In this case, the record for purposes of respondent’s notion
clearly establishes that the only argunents nmade by petitioners
during the admnistrative processing of this case were frivol ous
and/or groundless. In their “Caimfor Relief From All eged
Notice of Lien or Levy”, petitioners argued, anong other things,
that they are not liable for income tax, and they chall enged the
Secretary’s delegation of authority to IRS enpl oyees to coll ect
unpaid taxes. In their letter to respondent dated Decenber 28,
2002, petitioners again raised several frivolous argunents
i ncluding an argunent that their tax liabilities were invalid
because the Sixteenth Anmendnent does not authorize a direct,
nonapportioned incone tax on citizens. At the hearing, Ms.

Gatl os again raised frivol ous argunents regarding the
constitutionality of the income tax. In their petition,

petitioners continued to assert frivol ous and/ or groundl ess
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argunents. After respondent filed his notion for summary
j udgnent and we issued an order requiring petitioners to respond,
petitioners did not conply with our order and did not file the
required response.

Petitioners’ conduct as sunmarized in this opinion
denonstrates that this proceeding was instituted and nmai ntai ned
primarily for delay. Moreover, every argunent made by
petitioners during the adm nistrative appeal and in this Court
was frivol ous and/or groundl ess. Consequently, a penalty under
section 6673(a)(1l) is warranted. W shall require petitioners to
pay to the United States a penalty under section 6673(a)(1) of
$2, 000.

An appropriate order and

decision will be entered.




