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WOLFE, Special Trial Judge: This matter is before the Court

on respondent’s notion for summary judgnent and to inpose a
penal ty under section 6673 (notion).! It was heard pursuant to

the provisions of section 7463. The decision to be entered is

1 Unless otherwi se indicated, all section references are to
the Internal Revenue Code in effect at relevant tines, and al
Rul e references are to the Tax Court Rules of Practice and
Pr ocedure.
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not reviewable by any other court, and this opinion should not be
cited as authority.

Petitioner filed a petition for judicial review of
respondent’s determnation to proceed with a proposed | evy
following a collection due process hearing (CDP hearing) under
section 6330(d). The issues for decision are: (1) Wether
respondent’s determ nation to proceed with collection action was
an abuse of discretion, and (2) whether the Court should inpose a
penal ty under section 6673.

Backgr ound

Wen she filed her petition, petitioner was a resident of
M ddl et owmn, Connecti cut.

Petitioner submtted a docunent purporting to be a joint
Federal inconme tax return for 1996 with her husband, Dennis
Gavigan (M. Gavigan). On this docunent they reported no taxable
income and an inconme tax liability of zero.2 Follow ng an
exam nation of the purported tax return for 1996, and information
subm tted by ot her persons, respondent determ ned that petitioner
and M. CGavigan earned taxabl e wages of $33,880 and recei ved

t axabl e interest paynments of $57.50.

2 Petitioner’s purported joint 1996 Federal incone tax
return was not introduced as part of the record in this case.
Petitioner does not dispute that she submtted a return show ng
no incone and no tax liability.
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On August 22, 2001, respondent issued to petitioner a notice
of deficiency for 1996. Petitioner did not file a petition for
judicial revieww th this Court.?3

On July 12, 2002, respondent issued to petitioner a Final
Notice--Notice of Intent to Levy and Notice of Your Right to a
Hearing (final notice). On August 6, 2002, petitioner responded
to the final notice by filing a Form 12153, Request for a
Col | ecti on Due Process Heari ng.

Petitioner attached a ni ne-page nenorandumto the Form
12153, in which she sets forth frivol ous and groundl ess argunents
regardi ng the Federal inconme tax system E. g., “it is ny
contention that no | aw authori zes the Secretary (let alone any

| RS agent) to determne that | owe nore in incone taxes than the

‘zero’ | reported on any incone tax return”; “In addition, * * *
| am not disputing the ‘amount’ of the alleged tax ‘liability’,
but the very ‘existence’ of an inconme tax ‘liability’ as a matter

of law'.# Petitioner also requested that respondent produce

3 Petitioner wote letters to several officials of the
| nternal Revenue Service and the Departnent of Treasury, claimng
that the CGovernnent was engaged in an “illegal enforcenent
action” because inconme taxes were “totally voluntary, and not
mandat ory” and that her notice of deficiency was invalid because
it was not sent directly by the Secretary of the Treasury.

4 Petitioner’s shop-worn and universally rejected frivol ous
argunments regarding the legitimcy of the Federal incone tax
system warrant no further comrent. See Crain v. Conm ssioner,
737 F.2d 1417, 1417 (5th Gr. 1984) (“W perceive no need to
refute these argunents with sonber reasoning and copious citation

(continued. . .)
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vari ous docunents including “verification fromthe Secretary that
the requirenents of applicable |aw or adm nistrative procedure
have been net”.

Petitioner’s case was assigned to a settlenent officer (the
settlenment officer) with respondent’s Appeals Ofice in New
Haven, Connecticut. By correspondence dated Decenber 22, 2002,
petitioner notified respondent that she wanted to audio record
her upcom ng CDP hearing. By letter dated April 23, 2003, the
settlenment officer informed petitioner that she would not be
al l oned to nmake an audi o or stenographic recording of her CDP
heari ng and warned petitioner that “sanctions can and have been
i nposed by the courts for frivolous argunents (Ref: Peirson v.
Comm ssi oner and Davis v. Comm ssioner)”. The settlenent officer
attached to the letter a copy of petitioner’s Form 4340,
Certificate of Assessnents, Paynents, and O her Specified
Matters, and inforned petitioner that the other docunents she
requested coul d be obtai ned under the Freedom of Information Act,
5 U S.C. sec. 552 (2000).

The settlenent officer asked petitioner to submt a Form
433-A, Collection Information Statenent for Wage Earners and
Sel f - Enpl oyed I ndi vidual s, for purposes of evaluating her

financial condition and eligibility for collection alternatives.

4(C...continued)
of precedent; to do so m ght suggest that these argunents have
sone colorable nerit.”)
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Petitioner did not submt financial information on a Form 433-A,
stating: “Wth regard to Appeal s considering collection
alternatives, this will not be necessary. | elect to nmake
paynment in full if a determ nation which is based upon
requi renents of |aw and adm ni strative procedure shows that an
amount i s due and owed”.

On May 13, 2003, petitioner attended a schedul ed face-to-
face neeting with the settlenent officer. At the hearing,
petitioner requested that she be permtted to audio record her
hearing. Her request was deni ed.

On July 9, 2003, respondent issued to petitioner a Notice of
Det erm nation Concerning Col |l ection Action(s) under Section 6320
and/or 6330 (notice of determnation). 1In the notice of
determ nation, the settlenent officer determned that it was
appropriate for respondent to proceed with the proposed levy to
collect petitioner’s tax liability. 1In regard to issues
di scussed at the hearing, the settlenent officer wote:

You stated, at the hearing, that you know of no section

of the Internal Revenue Code, which requires you to pay

the tax. You also state that, despite admtted gross

inconme in 1996 no authority is authorized to assess

you. A discussion of Internal Revenue Code Sections 1
61 and 63 took place at the hearing. * * *

* * * * * * *

No valid issues were raised. Throughout this
proceedi ng you di sputed the | egal basis and procedures
relating to the 1996 obligation. You have not taken a
significant or positive step to resolve the 1996

del i nquency. Your issues are w thout foundation. No
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alternatives to the Levy action have been proposed. No
ot her issues concerning this matter have been raised.

Respondent further noted that petitioner was not in conpliance
with her return filing requirenments for subsequent years and
therefore would not be eligible for a collection alternative even
had she proposed one.

Upon receiving the notice of determ nation, petitioner filed
a petition wth this Court pursuant to section 6330(d). In her
petition she clainmed that she was not provided with a fair CDP
hearing because: (1) She was not permtted to audio record her
CDP hearing; (2) the officer was not inpartial; (3) the officer
did not provide verification that the requirenents of applicable
| aw or adm nistrative procedure were net; and (4) she was denied
her right to raise “any relevant issue relating to the proposed
levy.”

Di scussi on

Summary judgnent is intended to expedite litigation and

avoi d unnecessary and expensive trials. Fla. Peach Corp. V.

Commi ssioner, 90 T.C. 678, 681 (1988). Summary judgnent may be

granted with respect to all or any part of the |legal issues in
controversy “if the pleadings, answers to interrogatories,
depositions, adm ssions, and any ot her acceptable materials,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that a decision may be

rendered as a matter of law.” Rule 121(b); see Sundstrand Corp.
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v. Conmi ssioner, 98 T.C. 518, 520 (1992), affd. 17 F.3d 965 (7th

Cir. 1994); Zaentz v. Conm ssioner, 90 T.C 753, 754 (1988);

Naftel v. Conm ssioner, 85 T.C 527, 529 (1985).

For reasons set forth below, we conclude that as to all the
i ssues presented in respondent’s notion, there are no issues of
material fact, and a decision nmay be rendered as a nmatter of |aw.

Section 6330 - Due Process for Collections

A. Ceneral Rul es

Section 6330 entitles a taxpayer to notice and an
opportunity for a hearing before certain lien and | evy actions
are taken by the Comm ssioner in the process of collecting unpaid
Federal taxes. Upon request, a taxpayer is entitled to a “fair
heari ng” conducted by an inpartial officer fromthe Ofice of
Appeals. Sec. 6330(b)(1), (3). At the hearing, the officer is
required to: (1) Qotain verification fromthe Secretary that the
requi renents of applicable | aw and adm ni strative procedure have
been net; (2) consider any relevant issue raised by the taxpayer
related to the unpaid tax or proposed |evy, including appropriate
spousal defenses, challenges to the appropriateness of collection
actions, and offers of collection alternatives; and (3) consider
whet her any proposed coll ection action bal ances the need for the
efficient collection of taxes with the legitimte concern of the
t axpayer that any collection action be no nore intrusive than

necessary. Sec. 6330(c). |If a taxpayer received a statutory
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notice of deficiency for the year in issue or otherw se had an
opportunity to dispute the underlying tax liability, he or she is
precluded from chal |l engi ng the exi stence or anmount of the
underlying tax liability at the hearing. Sec. 6330(c)(2)(B)

This Court has jurisdiction to review the Conm ssioner’s
adm ni strative determ nation under section 6330(d). |If the
underlying tax liability is properly at issue, we reviewthat

i ssue de novo. Sego v. Comm ssioner, 114 T.C. 604, 610 (2000);

&oza v. Comm ssioner, 114 T.C. 176, 181 (2000). |If the validity

of the underlying tax liability is not at issue, we reviewthe

determ nati on for abuse of discretion. Sego v. Conmni Ssioner,

supra at 610. An abuse of discretion occurs when an officer
takes action that is arbitrary, capricious, or wthout sound

basis in fact or law. See Waodral v. Comm ssioner, 112 T.C. 19,

23 (1999).

Since petitioner received a statutory notice of deficiency
for 1996, the underlying tax liability is not at issue in this
case, and we review respondent’s determ nation to proceed with
t he proposed |l evy for an abuse of discretion as to matters raised
in the petition.

B. Petitioner’s Ri ght To Audi o Record Her CDP Heari ng

Follow ng this Court’s opinion in Keene v. Conm ssioner, 121

T.C. 8, 19 (2003), decided on July 8, 2003, a taxpayer has the

right under section 7521(a)(1) to audio record his or her CDP
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hearing. Sec. 7521(a)(1). |In situations where an admnistrative

heari ng took place prior to our opinion in Keene v. Conmm Ssioner,

supra, we remand a case to the Appeals Ofice for further review
only if it is necessary and productive to do so. Keene v.

Conmi ssi oner, supra at 19; Frey v. Conmi ssioner, T.C. Menp. 2004-

87; Durrenberger v. Conmm ssioner, T.C. Mnp. 2004-44; Brashear V.

Conmi ssioner, T.C. Menp. 2003-196; Kenper v. Conm ssioner, T.C

Meno. 2003-195. W have consistently held that a taxpayer’s
reliance on frivolous or groundl ess argunents falls short of the
necessary or productive standard for remand. See, e.g., Johnston

V. Conm ssioner, T.C. Menob. 2004-224: Frey v. Conmi ssioner,

supra; Kemper v. Commi SSioner, supra.

The adm nistrative record in the present case indicates that
al t hough petitioner was provided with an opportunity to discuss
rel evant issues relating to the collection of her unpaid tax
liability, she declined to do so. She did not propose any
collection alternatives or chall enge the appropri ateness of the
proposed | evy, and she continued to advance frivol ous and
groundl ess argunents about the Federal incone tax system

At no point in her dealings with respondent’s Appeals Ofice
or with this Court did petitioner raise any legitimte issue
involving the collection of her tax liability. The record in

this case shows that no necessary or productive purpose woul d be
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served by remanding this case for further hearing, and we so
hol d.

C. | npartial Oficer

Section 6330(b)(3) provides that a taxpayer is entitled to a
CDP hearing conducted by an officer who has had no prior
i nvol venent with respect to the taxpayer’s unpaid tax liability.
Prior involvenent includes participation or involvenent in an
Appeal s hearing (other than a CDP hearing) that the taxpayer may
have had with respect to the tax and tax periods shown on the CDP
notice. Sec. 301.6330-1(d)(2), Q%A-D4, Proced. & Adm n. Regs.

Petitioner’s claimthat the settlenent officer was not an
inpartial officer was summarized in the notice of determ nation
as follows: “Despite requests for additional financial
information to construct alternatives to the proposed collection
action the data has not been supplied. You indicated that by
maki ng such a request in the correspondence of April 23, 2003,
the settlenent officer was not inpartial”. Petitioner’s argunent
is conpletely baseless. The adm nistrative record clearly shows
that the settlenment officer was not involved with petitioner’s
1996 tax liability until he was assigned to her CDP hearing. Hi's
April 23, 2003, letter to petitioner is part of the
adm nistrative record frompetitioner’s CDP hearing and does not
represent a prior involvenent with the taxpayer’s unpaid tax

liability.
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D. Verification That Requirenents of Applicable Law or
Adnmi ni strative Procedure Have Been Met

At the CDP hearing, the officer nmust obtain verification
fromthe Secretary that the “requirenents of any applicable | aw
or adm nistrative procedure have been net”. Sec. 6330(c)(1).
This verification requirement may be satisfied through Forns 4340

or transcripts of account. Nestor v. Conm ssioner, 118 T.C 162,

166 (2002); Davis v. Conm ssioner, 115 T.C. 35, 41 (2000). The

officer is required only to obtain such verification before
issuing a determnation and is not required to provide a copy to

a taxpayer. Nestor v. Conm ssioner, supra at 166-167.

In the present case, the settlenent officer not only
obtai ned a copy of petitioner’s Form 4340, but provided a copy of
the Form 4340 to petitioner both prior to and at their face-to-
face neeting. Accordingly, there was no abuse of discretion in
regard to whether the settlenent officer verified that the
requi renents of any applicable |aw or adm nistrative procedure
were nmet prior to issuing a determnation in petitioner’s case.

E. Rel evant | ssues at a CDP Heari ng

A taxpayer may generally raise any relevant issue relating
to his or her unpaid tax liability or to the proposed | evy,
i ncl udi ng appropriate spousal defenses, challenges to the
appropri ateness of collection actions, and offers of collection
alternatives. Sec. 6330(c)(2)(A). Wiere a taxpayer received a

statutory notice of deficiency, he or she is precluded from
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raising the underlying tax liability as an issue. Sec.
6330(c) (2)(B)

Petitioner clains that she was denied her right to raise
rel evant issues. The adm nistrative record does not support her
claims. Although petitioner received a statutory notice of
deficiency for 1996, she was permtted to di scuss her underlying
l[iability at her CDP hearing. She continued to nmake frivol ous
argunents about the legality of Federal incone taxes, and she
refused to discuss alternatives to the collection of her unpaid
tax liability. Accordingly, there was no abuse of discretion in
regard to whether petitioner was allowed to raise rel evant issues
at her CDP heari ng.

Section 6673 Penalty

Section 6673(a)(1l) authorizes the Court to require a
t axpayer to pay a penalty not to exceed $25,000 if the taxpayer
took frivolous positions in the proceedings or instituted the
proceedings primarily for delay. A position maintained by the
taxpayer is “frivolous” where it is “contrary to established | aw
and unsupported by a reasoned, col orable argunent for change in

the law.” Coleman v. Conmm ssioner, 791 F.2d 68, 71 (7th G

1986); Glligan v. Comm ssioner, T.C Meno. 2004-194. W have

consistently inposed section 6673 penalties in lien and | evy
review cases where the taxpayer has raised frivol ous and

groundl ess argunents as to the validity of our Federal incone tax
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system See Hanwik v. Conm ssioner, T.C Meno. 2004-223;

Glligan v. Commi ssioner, T.C Mno. 2004-194.

In the present case, respondent requested that the Court
i npose a penalty pursuant to section 6673(a)(1). By taking
frivol ous and groundl ess positions regarding the Federal incone
tax system some of which have been summari zed above, petitioner
abused the protections afforded under section 6330. Petitioner
was warned by the Appeals Ofice that sanctions could result if
she continued to make frivol ous and groundl ess argunents.
Petitioner continued to do so, and in petitioning this Court for
review, she has wasted the limted resources of this Court.
Accordingly, we shall inpose a penalty pursuant to section
6673(a)(1) in the amount of $2,000.

On the record before us, we shall grant respondent’s notion.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

An order granting

respondent’s noti on and

deci sion for respondent

will be entered.




