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P rolled over a distribution from her deceased
husband’ s i ndividual retirenent account (IRA) into her
separate | RA upon her husband s death. Four years
|ater, P received a distribution fromher IRA  She
clainms that the distribution was an anount received
from her deceased husband’s | RA and therefore exenpt
fromthe 10-percent additional tax on early
di stributions under sec. 72(t)(2)(A(ii), I.RC, as a
distribution to a beneficiary upon a decedent’s death.

1. Held: P received an early distribution from
her own | RA subject to the sec. 72(t), |I.R C
additional tax. The anmount received fromP s deceased
husband’s IRA lost its character as a distribution nade
to a beneficiary upon a decedent’s death once P
transferred the funds to her separately owned | RA

2. Held, further, Ps are not liable for the
accuracy-rel ated penalty under sec. 6662(a), |I.R C
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Ed Daniel 1V, for petitioners.

Caroline R Krivacka, for respondent.

OPI NI ON

KROUPA, Judge: Respondent determi ned a $97, 789 defici ency
in petitioners’ Federal inconme tax for 2002 and determ ned that
petitioners are |liable for the accuracy-rel ated penalty under
section 6662(a)! for 2002.

There are two issues for decision. The first issue is
whet her a $977,888 distribution petitioner Charlotte Cee
(petitioner) received in 2002 from an individual retirenent
account (I RA) she maintained only in her nanme, and which had been
funded in part with a rollover from her deceased husband' s | RA,
is subject to the 10-percent additional tax on early
di stributions under section 72(t). W hold that the distribution
is subject to the additional tax under section 72(t).

The second issue i s whether petitioners are |iable for the
accuracy-rel ated penalty under section 6662(a) for substanti al
understatenent of income tax. W hold that they are not.

Backgr ound

This case was submtted to the Court fully stipulated under

Rul e 122.2 The stipulation of facts and the acconpanyi ng

1Al section references are to the Internal Revenue Code
(Code) in effect for the year at issue, unless otherw se
indicated, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.

2\ decide this case without regard to the burden-shifting
rule of sec. 7491(a)(1l) because the parties stipulated all the
facts in dispute under Rule 122.
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exhibits are incorporated by this reference, and the facts are so
found. Petitioners resided in Bolivar, Tennessee, when they
filed the petition.

Petitioner opened an | RA with Pai neWebber in 1993. Her
husband at the tinme, Ray A Canpbell, Jr. (M. Canpbell), also
opened an I RA with Pai neWebber in 1993. Petitioner was married
to M. Canpbell when the |IRAs were established and remai ned
married until M. Canpbell’s death on June 21, 1998, at age 73.

M. Canpbell was the sole owner of his IRA account nunber
IMN 21719 17, and petitioner was the primary beneficiary.
Petitioner was the sole owner of her IRA account number MN 21712
17, when M. Canpbell died.

Petitioner requested Pai neWebber to distribute the entire
bal ance in M. Canpbell’s IRA to her | RA at Pai neWbber.

Pai neWebber distributed $1,010,988.38 to petitioner’s separately
owned IRA in July 1998 in the formof a direct rollover.
Petitioner was age 51 at the tine of the rollover.

Petitioner transferred her I RA funds in Novenber 2000, then
totaling $2,646,797.89, to SEI Private Trust Co. (SElI). |In 2002,
petitioner requested and received a $977,887.79 distribution from
her IRA at SEI. Petitioner was under age 59%in 2002 when she
received the distribution.

Petitioners reported the IRA distribution on their joint
Federal income tax return for 2002 but did not report or remt
the 10-percent additional tax on early distributions.

Petitioners attached a statenment to their return stating that SEl

had entered the wong distribution code on the information
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return. The correct distribution code should have been for “a
di stribution of IRA for her deceased husband.”

Respondent determ ned that, although the distribution would
have been exenpt fromthe 10-percent additional tax when it was
made to petitioner’s I RA upon M. Canpbell’s death, the funds
becane subject to the 10-percent additional tax when distributed
to her fromher own I RA. Respondent al so determ ned that
petitioners are liable for the accuracy-related penalty for
substanti al understatenent of incone tax.

Petitioners tinely filed a petition with this Court
contesting respondent’s determ nations in the deficiency notice.

Di scussi on

Whet her the |RA Distribution WAs Subject to the 10-Percent
Additional Tax on Early Distributions

We are asked to decide whether petitioner is liable for the
10-percent additional tax on early distributions under section
72(t). Section 72(t) inposes a 10-percent additional tax on the
anmount of an early distribution froma qualified retirenent
account (as defined in section 4974(c)).® See sec. 72(t)(1).
Section 72(t)(2) provides for certain exceptions to the
i nposition of this 10-percent additional tax.

The parties agree that the only relevant exception is
section 72(t)(2)(A(ii), which provides that distributions “nmade
to a beneficiary (or to the estate of the enployee) on or after

the death of the enpl oyee” are not subject to the 10-percent

3The parties agree that petitioner received the distribution
in 2002 fromher IRA which was a qualified retirenment plan under
sec. 4974(c)(4).
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additional tax. Petitioner argues that the entire distribution
she received fromher I RA was an anount received on or after the
death of M. Canpbell.* W note that this Court has not
previ ously deci ded whether an IRA distribution retains its
character as a distribution to a beneficiary “on or after the
death of an enployee” if the distribution is of funds that were
rolled over to the | RA upon the enployee’s death

Respondent argues that once petitioner as surviving spouse
decided to maintain the funds in an account in her own nane as
owner of the I RA she becane the owner of the IRA “for al
pur poses of the Code,” relying upon section 1.408-8, Q%A-5 and 7,
I ncone Tax Regs. Petitioner counters that the funds from her
deceased husband’s I RA did not |ose their character as funds from
her deceased husband’s I RA. Even though petitioner rolled over
the funds from her deceased husband’s IRA into her separate |RA,
petitioner did not make any additional contributions after her
husband di ed and al so did not “redesignate” the account as her
own. See sec. 1.408-8, A-5(b), Incone Tax Regs. W agree with
respondent.

W find that petitioner received the distribution from her
own IRA not froman |IRA of which she was a beneficiary on or
after the death of an enployee. W further find that the source
of the anount received, whether originating fromher deceased
husband’s I RA or petitioner’s own contributions, is irrelevant.

We recogni ze that petitioner may not have technically

“Petitioner specifically argues that the distribution was of
funds she inherited fromher deceased husband’s IRA. W use the
statutory | anguage rather than the vernacul ar petitioner uses.
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redesignated the IRA as her own. She did not need to
“redesignate” the IRA. The I RA was her previously existing
account. We therefore find no nmerit to petitioner’s argunent
that the rolled over funds retain their character because she did
not redesignate her |RA

Petitioner rolled over the entire anount received from her
deceased husband’s IRA into her omn IRA.  Petitioner is and was
the sol e owner of her separately created IRA. The distribution
petitioner received was not occasioned by the death of her
deceased husband nor nmade to her in her capacity as beneficiary
of his IRA

Petitioner cannot have it both ways. She cannot choose to
roll the funds over into her owmn IRA and then [ater w thdraw
funds fromher I RA wthout additional tax liability because the
funds were originally from her deceased husband' s | RA.

Accordi ngly, once petitioner chose to roll the funds over into
her own I RA, she lost the ability to qualify for the exception
fromthe 10-percent additional tax on early distributions. The
funds becane petitioner’s own and were no |onger from her
deceased husband’s | RA once petitioner rolled themover into her
own |RA. The funds therefore no | onger qualify for the

excepti on.

The section 72(t) tax discourages premature | RA
distributions that frustrate the intention of saving for
retirement. Dwer v. Conmi ssioner, 106 T.C. 337, 340 (1996); see
also S. Rept. 93-383, at 134 (1974), 1974-3 C.B. (Supp.) 80, 213.

To avoid the section 72(t) additional tax, petitioner nust show

that the IRA distribution falls within one of the exceptions
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provi ded under section 72(t)(2). She has not done so. Thus, the
10- percent additional tax under section 72(t) applies to the
distribution petitioner received fromher IRA in 2002.
We accordingly sustain respondent’s determnation in the
deficiency notice that petitioners are liable for the $97, 789
addi tional tax under section 72(t) for 2002.

1. Accuracy-Related Penalty

We turn now to respondent’s determ nation that petitioners
are liable for the accuracy-related penalty under section
6662(a). Respondent has the burden of production under section
7491(c) and must cone forward with sufficient evidence that it is
appropriate to i npose the penalty. See H gbee v. Conm ssioner,

116 T.C. 438, 446-447 (2001).

Respondent determ ned that petitioners are liable for the
accuracy-rel ated penalty for a substantial understatenent of
i ncone tax under section 6662(b)(2) for 2002. There is a
substanti al understatenent of incone tax if the anmount of the
under st atement exceeds the greater of either 10 percent of the
tax required to be shown on the return, or $5,000. Sec.
6662(d) (1) (A); sec. 1.6662-4(b), Incone Tax Regs.

Petitioners understated their income tax for 2002 by
$97,789,° which is greater than $5,000 or 10 percent of the tax
required to be shown on their return. Respondent has therefore
met his burden of production with respect to petitioners’

substanti al under st atenent of incone tax.

The difference between the required tax of $364, 125 and the
$266, 336 tax reported on the return is $97, 789.
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The accuracy-rel ated penalty under section 6662(a) does not
apply to any portion of an underpaynent, however, if it is shown
that there was reasonabl e cause for the taxpayer’s position and
that the taxpayer acted in good faith with respect to that
portion. Sec. 6664(c)(1); sec. 1.6664-4(a), Incone Tax Regs.

The determ nation of whether a taxpayer acted with reasonabl e
cause and in good faith is made on a case-by-case basis, taking
into account all the pertinent facts and circunstances, the nost

i nportant of which is the extent of the taxpayer’s effort to
assess his or her proper tax liability for the year. Sec.
1.6664-4(b) (1), Incone Tax Regs. G rcunstances that may indicate
reasonabl e cause and good faith include an honest

m sunderstanding of law that is reasonable in Iight of all of the
facts and circunstances. Sec. 1.6664-4(b)(1), Income Tax Regs.

Wi | e the Conm ssioner bears the burden of production under
section 7491(c), the taxpayer bears the burden of proof with

respect to reasonabl e cause. Hi gbee v. Comm ssioner, supra at

446. The nere fact that we have hel d against petitioners on the
substantive issue does not, in and of itself, require holding for

respondent on the penalty. See Hitchins v. Conm ssioner, 103

T.C. 711, 719-720 (1994) (“Indeed, we have specifically refused
to inpose * * * [a penalty] where it appeared that the issue was
one not previously considered by the Court and the statutory
| anguage was not entirely clear.”).

W agree with petitioners that they nade a reasonabl e
attenpt to conply with the Code in circunstances involving an

issue of first inpression. W note that respondent has not
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referred us to nor have we found any cases that have previously
answered the question before us. Accordingly, in light of al
the facts and circunstances, we find petitioners acted reasonably
and in good faith with respect to the underpaynent for 2002 and
are not liable for the accuracy-rel ated penalty under section
6662(a) .

We have considered the other argunents of the parties and,
to the extent not discussed, we conclude that the argunents are
irrelevant, noot, or neritless.

To reflect the foregoing,

Deci sion will be entered

for respondent with respect to

the deficiency and for

petitioners with respect to

the penalty under section

6662(a) .




