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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

CCOHEN, Judge: Respondent determ ned deficiencies of $5,149
and $8,027 in petitioner’s Federal incone taxes for 2000 and
2001, respectively. Respondent also determ ned additions to tax
under section 6651(a)(1) of $1,287.25 and $2,006.75 for the years

in issue, respectively. Additionally, respondent determ ned
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additions to tax under section 6654(a) of $275.03 and $320.77 for
the years in issue, respectively.

After concessions by the parties, the issues for decision
are:

(1) Whet her conpensation that petitioner received in 2000
and 2001 is taxable to him

(2) whether petitioner is entitled to item zed deductions
for the years in issue;

(3) whether petitioner is liable for the addition to tax
under section 6651(a)(1) for 2000; and

(4) whether petitioner is liable for the addition to tax
under section 6654(a) for the years in issue.

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue.

FI NDI NGS OF FACT

Sone of the facts have been stipul ated, and the stipul at ed
facts are incorporated in our findings by this reference.
Petitioner had a mailing address in Syracuse, New York, at the
time that he filed his petition.

Petitioner is a nmenber of the Onondaga, a constituent Nation
of the Iroquois Confederacy. Petitioner worked for Ri dl ey
Electric Co., Inc. (Ridley), during the years in issue. Wile
enpl oyed by Ridley, petitioner worked mainly on comerci al

buil dings, in particular, the Turning Stone Casino. In 2000,
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petitioner received $32,170 in wages fromRi dley and $5,618 in
unenpl oynment conpensation. In 2001, petitioner received
$50,003.94 in wages fromRi dley. Petitioner did not have any
Federal taxes withheld fromhis wages during these years because
he cl ai ned he was exenpt on his Form W4, Enployee’s Wthhol di ng
Al l owance Certificate. Petitioner did not nmake any estinmated tax
paynments for the years in issue. Petitioner is entitled to only
one exenption for 2000 and 2001. Petitioner is not entitled to
any incone tax credits for 2000 and 2001.

I n 2000, petitioner made a noncash contribution of a 1986
Ford XL pickup truck with approxinmately 194,317 mles on it to
t he National Kidney Foundation of Central New York (NKF) in
Syracuse, New York. He received a letter from NKF confirm ng
recei pt of the pickup truck and verifying that petitioner did not
recei ve any goods or services in return for the donation. 1In
2000, petitioner paid dues to his |ocal union and the
| nternational Brotherhood of Electrical Wrkers of $1,319.06 and
$237. 60, respectively.

In 2001, petitioner incurred a casualty |oss when tools and
change anounting to approxi mately $565 were stolen fromhis
vehi cl e.

Petitioner mailed to the Internal Revenue Service (IRS) a
Form 1040, U.S. Individual Incone Tax Return, for 2000 show ng

his adjusted gross incone of $37,789.08 and a tax liability of



- 4 -
zero. The Form 1040 was not accepted by the IRS and was returned
to petitioner as a frivolous return.

Petitioner filed a Form 1040 for 2001 show ng adj usted gross
i ncome of $50,003.94 and a tax liability of zero. He attached a
copy of his Form W2, Wage and Tax Statenent, for the year and
docunents summari zing his |legal argunent that Native Anmericans
are not subject to incone tax. The 2001 return, though simlar
to petitioner’s 2000 return, was not returned to petitioner.

One of the docunents attached to the 2001 return was
Executive Order 13175 of Novenber 6, 2000, Consultation and
Coordi nation Wth Indian Tribal Governnents. 65 Fed. Reg. 67249
(Nov. 9, 2000). The Executive order provides direction to
Federal agencies to “establish regular and meani ngf ul
consul tation and coll aboration with tribal officials in the
devel opnent of Federal policies that have tribal inplications”.
“Policies that have tribal inplications”--

refers to regulations, |egislative comments or proposed

| egi slation, and other policy statenments or actions

t hat have substantial direct effects on one or nore

Indian tribes, on the relationship between the Federal

Governnment and Indian tribes, or on the distribution of

power and responsibilities between the Federal

Governnment and Indian tribes. [Ild.]

The fundanental principles of the Executive order are to continue
to recognize the Indian tribes as donestic dependent nations

under the protection of the United States, work with the Indian

tribes on a governnent-to-governnent basis, and recogni ze the
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right of Indian tribes to self-governnment and support triba
sovereignty and self-determnation. The consultation requirenent
in Executive Order 13175 provides that “Each agency shall have an
account abl e process to ensure neani ngful and tinely input by
tribal officials in the devel opnent of regulatory policies that
have tribal inplications.” 1d. at 67250. Executive Order 13175
does not revoke or supersede any statute or regul ation.

OPI NI ON

Wages and Unenpl oynent Conpensati on

Section 1 inposes a tax on all taxable inconme. Section
61(a) (1) includes in gross incone “all incone from whatever
source derived”, including conpensation for services. Respondent
thus determ ned that the anpbunts paid to petitioner by R dley and
hi s unenpl oynent conpensati on were taxable incone. Petitioner
contends that he is not a U S. citizen, but rather an “Indian not
payi ng taxes”. Citing a nunber of treaties and statutes, he
argues that his conpensation is exenpt fromtax because he is an
“Onondaga and as such entitled to the exenption”. Petitioner has
used simlar argunents in the past, and the Court has previously
found that he is not exenpt fromtaxation on his inconme. George

v. Conm ssioner, T.C. Menob. 1989-401.

Native Anmericans are subject to the sane Federal incone tax

laws as are other U S. citizens, unless there is an exenption

explicitly created by treaty or statute. Squire v. Capoenan, 351
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US 1, 6 (1956); Estate of Poletti v. Conmm ssioner, 99 T.C. 554,

557-558 (1992), affd. 34 F.3d 742 (9th G r. 1994); see Alen v.

Commi ssioner, T.C Menp. 2006-11; see also George v.

Comm ssi oner, supra; Rev. Rul. 2006-20, 2006-15 |.R B. 746. Any

exenpti on nust be based on the clear and unanbi guous | anguage of

a statute or treaty. Squire v. Capoenan, supra; see Alen v.

Comm ssi oner, supra. Petitioner has not shown that any of the

cited treaties or statutes specifically exenpts any of his
conpensati on.

In this case, petitioner relies on Executive Oder 13175 of
Novenber 6, 2000. 65 Fed. Reg. 67249 (Nov. 9, 2000). He
contends that the Executive order overrides all prior |law on the
subject. Petitioner’s reliance on Executive Order 13175 is
m spl aced. As described in our findings, the Executive order
provi des policymaking criteria for agencies to foll ow when
formul ati ng and i npl enenting policies that have tri bal
inplications. However, the Executive order does not contain any
| anguage regarding the taxation of Native Anericans. Further,
section 10 of the Executive order states:

This order is intended only to inprove the internal

managenent of the executive branch, and is not intended

to create any right, benefit, or trust responsibility,

substantive or procedural, enforceable at |aw by a

party against the United States, its agencies, or any

person. [Exec. Order 13175, 65 Fed. Reg. 67252.]

Therefore, Executive Order 13175 does not change deci ded | aw t hat

Native Americans are subject to inconme tax. |n any event, an
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Executive order is judicially enforceable only if it has the

force and effect of law. Chrysler Corp. v. Brown, 441 U S. 281,

303-304 (1979). Executive Order 13175 |l acks the force and effect
of | aw because it is not grounded in a statutory mandate. 1d. at
304-305. Petitioner had taxable income and is liable for the
2000 and 2001 defici enci es.

| tem zed Deducti ons

The burden of showing a right to a clainmed deduction rests

with the taxpayer. [INDOPCO Inc. v. Conm ssioner, 503 U S. 79,

84 (1992). The taxpayer nust maintain records sufficient to
substanti ate the anounts of the deductions clained. Sec. 6001;
sec. 1.6001-1(a), Incone Tax Regs. |If the taxpayer does not
retain the required records, the burden of proof does not shift
to respondent. Sec. 7491(a)(2)(A) and (B)

At trial, petitioner presented the letter fromNKF and a
conputer printout from CarPrices.com show ng the whol esal e val ue
of a 1986 Ford F250 SuperCab 4WD, taking the m | eage on the truck
into consideration, to be $2,960.24 and the retail value to be
$5,540.47. Petitioner is clainmng a $5,000 deduction for the
donation of the truck

Under section 170(a)(1l), a deduction is allowed for
charitable contributions nade within the year. See sec. 1.170A-
1, Incone Tax Regs. The regulations state that the anount to be

allowed for a charitable contribution of property other than
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nmoney is to be the “fair market value of the property at the tine
of the contribution”. Sec. 1.170A-1(c)(1), Inconme Tax Regs.
Cenerally, a taxpayer nust maintain certain records in order to
claima deduction for a charitable contribution. The taxpayer
must have a receipt (or letter) fromthe donee show ng the nane
of the donee, the date and | ocation of the contribution, and a
description of the property. Sec. 1.170A-13(b)(1) and (2),

| ncone Tax Regs. Additionally, the regulations require that a

t axpayer taking a deduction in excess of $500 nust maintain
records that show the fair market value of the property at the
time of the contribution and the nmethod utilized in determning
the fair market value; the manner and date of acquisition of the
property; and the cost or other basis of the property, adjusted
as provided by section 1016. See sec. 1.170A-13(b)(2)(ii) and
(3)(i), Inconme Tax Regs.

The only information in evidence is the letter from NKF
confirmng receipt of the truck with a description. There is no
reliable evidence of the fair market value of the truck at the
time that it was contributed. The printout from CarPrices.com
gives no indication as to how adjustnents are nade or how, sight
unseen, the fair market value of the vehicle is determ ned.
There is no evidence that CarPrices.comis a reliable source of
mar ket information. Additionally, there is no evidence proving

petitioner’s original cost or other basis in the truck.
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Therefore, petitioner is not allowed a deduction for the
contribution of his truck in 2000.

Additionally, petitioner clains that he is entitled to a
deduction for the $1,556.66 of union dues that he paid in 2000
and for the $565 casualty loss in 2001. A taxpayer may either
el ect the standard deduction allowed by statute or, in the event
hi s deductions anobunt to nore than the standard deduction for
that year, elect to item ze his deductions on Schedul e A
Item zed Deductions. See secs. 63(b), 67. The standard
deductions for a single taxpayer in 2000 and 2001 were $4, 400 and
$4, 550, respectively. Sec. 63(c)(2). In the absence of other
evi dence, neither the deduction of $1,556.66 in 2000 nor $565 in
2001 establishes petitioner’s right to deductions in excess of
t he standard deductions allowed by respondent. (Wth respect to
the casualty loss, his deduction would also be limted or
el imnated by section 165(h).)

Additions to Tax

Respondent determ ned an addition to tax under section
6651(a) (1) for failure to file the 2000 return. Respondent
conceded the addition to tax for the simlar 2001 return.
Respondent has the burden of production to show that petitioner
did not file his 2000 return. Sec. 7491(c). To avoid the
addition to tax, petitioner has the burden of proving that the

failure to file did not result fromw |l Ilful neglect and was due
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to reasonabl e cause. See United States v. Bovyle, 469 U S. 241,

245 (1985). To prove reasonabl e cause, a taxpayer nust show that
he or she exercised ordinary business care and prudence but
neverthel ess could not file the return when it was due. See

Crocker v. Conmm ssioner, 92 T.C. 899, 913 (1989); sec. 301.6651-

1(c)(1), Proced. & Adm n. Regs.

At trial, petitioner testified that he mailed his 2000
inconme tax return to the RS and that it had been returned to him
as frivolous. Petitioner contends that the return was not
frivol ous because he is exenpt fromincone tax. Respondent
produced no evidence that petitioner’s return was not received by
the IRS. Respondent contends that petitioner’s original return
(which |isted wages and unenpl oynent conpensation totaling
$37,789.08, but listed total tax as “NA” and total anmpbunt owed
as “$0”, simlar to his 2001 return) was not a valid return and
that petitioner was liable for the addition to tax.

A docunent constitutes a "return" for Federal incone tax
purposes if: (1) It contains sufficient data to calculate tax
l[tability; (2) it purports to be a return; (3) it represents an
honest and reasonable attenpt to satisfy the requirenents of the
tax law;, and (4) it is executed under penalties of perjury.

Beard v. Conm ssioner, 82 T.C. 766, 777 (1984), affd. 793 F.2d

139 (6th Cr. 1986); see also Cabirac v. Conm ssioner, 120 T.C

163, 169 (2003); Coulton v. Comm ssioner, T.C Menp. 2005-199.
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Petitioner’s 2000 return (which he tried to file but was
prevented fromdoing so by the IRS s action of returning it to
hi munfiled) disclosed the incone and unenpl oynent conpensati on
he received for that year. Petitioner mstakenly relied on the
Executive order to claimthat he had zero tax liability, but
there was sufficient data to calculate tax liability. The IRS
could have filed the return as received and determ ned a penalty
for negligence or disregard of rules and regulations. 1In view of
his attenpt to conply, however, petitioner is not liable for the
section 6651(a) addition to tax for 2000. Petitioner is warned
that further clains that he is exenpt fromtaxes because he is a
Native American may warrant sanctions under section 6662 or
section 6673 for frivolous or groundl ess argunents. See sec.
6673(a) (1) (B)

Respondent al so determ ned additions to tax under section
6654(a) for failure to pay estimated taxes for the years in
issue. Petitioner nade no estinmated tax paynents, and no inconme
taxes were withheld for 2000 and 2001. 1In the absence of speci al

exceptions not applicable here, petitioner is |liable for this
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addition to tax for the years in issue. Gosshandler v.

Comm ssioner, 75 T.C. 1, 20-21 (1980).

To reflect the foregoing,

Deci sion will be entered for

respondent as to the deficiencies

and additions to tax under section

6654 for 2000 and 2001 and for

petitioner as to the additions to

t ax under section 6651 for 2000 and

2001.



