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RUVE, Judge: This case was heard pursuant to the provisions
of section 7463 of the Internal Revenue Code in effect when the

petition was filed. Pursuant to section 7463(b), the decision to

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year at issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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be entered is not reviewable by any other court, and this opinion
shall not be treated as precedent for any other case.

Respondent determ ned a $2,250 deficiency in petitioner’s
2004 Federal inconme tax. The issues for decision are: (1)
Whet her petitioner is entitled to a dependency exenption
deduction for his daughter, HB;? (2) whether petitioner is
entitled to the child tax credit; and (3) whether petitioner is
entitled to head of household filing status.

Backgr ound

Most of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioner resided in New
York when the petition was fil ed.

Respondent sent a notice of deficiency to petitioner setting
forth a deficiency of $2,250 in inconme tax for 2004. |In the
notice of deficiency respondent changed petitioner’s filing
status to single, disallowed petitioner’s dependency exenption
deduction for HB, and disallowed petitioner’s clainmed child tax
credit.

HB is petitioner’s daughter, and Jennifer Boettcher (M.

Boettcher) is HB's nother. Petitioner and Ms. Boettcher have

2 The Court refers to minor children by their initials. See
Rul e 27(a)(3).
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never been married, and they lived apart at all times during the
| ast 6 nonths of cal endar year 2004.

HB was the only dependent petitioner clainmed on his 2004
Federal inconme tax return. M. Boettcher, however, also clained
HB as a dependent on her 2004 Federal incone tax return. M.
Boettcher had custody of HB for the greater portion of 2004.
Petitioner did not attach to his 2004 Federal income tax return a
witten declaration signed by Ms. Boettcher indicating that she
woul d not claimHB as a dependent. Additionally, M. Boettcher
testified at trial that she did not sign a witten declaration
stating that she would not claimHB as a dependent for 2004, and
petitioner has not produced such a docunent nor alleged that it
exi sts.

Both petitioner and Ms. Boettcher claimto have each
provi ded nore than half of HB s support during 2004. Petitioner
approxi mat ed his expenses for caring for HB at $13, 342. 45 during
2004.

Di scussi on

As a general rule, the Comm ssioner’s determ nati ons set
forth in a notice of deficiency are presuned correct, and the
t axpayer bears the burden of proving that these determ nations

are in error. Rule 142(a); Wlch v. Helvering, 290 U. S 111, 115

(1933). Section 6001 requires taxpayers to maintain records,

statenents, returns, and to conply with such rul es and
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regul ati ons as prescribed by the Secretary. Individual taxpayers
are to keep permanent books and records sufficient to verify
i ncone, deductions, or other matters required to be shown on any
informational or tax return. Sec. 1.6001-1(a), Incone Tax Regs.

Pursuant to section 7491(a), the burden of proof as to
factual issues may shift to the Comm ssioner where the taxpayer
i ntroduces credible evidence and conplies with substantiation
requi renents, maintains records, and cooperates fully with
reasonabl e requests for w tnesses, docunents, and ot her
information. Petitioner has not nmet the requirenents of section
7491(a) because he has neither net the substantiation
requi renments nor introduced credi ble evidence to support the
deductions and credits at issue.

Dependency Exenption Deducti on for 20043

Section 151(c) generally allows a taxpayer to deduct an
annual exenption amount for each dependent of the taxpayer. In
this regard, section 152(a) defines a “dependent” to include a
daughter over half of whose support was received fromthe
taxpayer. See sec. 152(a)(1). |If a child receives over half of
hi s support during the cal endar year from parents who |live apart

at all times during the last 6 nonths of the cal endar year and

3 W note that the Wirking Fam lies Tax Relief Act of 2004,
Pub. L. 108-311, 118 Stat. 1166, anended, inter alia, secs. 151,
152, 24(c), and 2(b)(1)(A)(i) effective for tax years begi nning
after Dec. 31, 2004. Thus, we apply the law as was applicable to
tax year 2004; i.e., as it existed prior to such anendnent.
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such child is in the custody of one or both of the parents for
nore than one-half of the cal endar year, then the “child shall be
treated, for purposes of subsection(a), as receiving over half of
hi s support during the cal endar year fromthe parent having
custody for a greater portion of the calendar year (hereinafter
in this subsection referred to as the “custodial parent”).” Sec.
152(e)(1).

If the requirenents of section 152(e)(1) are net, the child
is treated as having received over half of his support fromthe
custodi al parent, and the custodial parent is entitled to the
dependency exenption deduction. The noncustodi al parent can gain
entitlenent to the deduction if the custodial parent executes a
valid witten declaration under section 152(e)(2) releasing the

claimto the deducti on. King v. Conm ssioner, 121 T.C. 245, 249

(2003) .
Petitioner does not contend that he is the custodial parent.

In fact, in his petition, petitioner states: “l| never believed
that the custodial parent [Ms. Boettcher] would claimour
daughter.” Petitioner’s contention is that the special support
test in section 152(e) does not apply to parents who have never
married, such as hinself. For support, petitioner relies on an
O fice of Chief Counsel litigation guideline nmenorandum which

reflected the position that the special support test did not
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apply to parents who have never married each other. Chief
Counsel Advice 1999-49-033 (Dec. 10, 1999).

This Court previously addressed this argunent in King v.

Comm ssioner, supra. In King this Court acknow edged that the

Comm ssi oner has at tinmes taken inconsistent positions on this
matter, and the Court set out to resolve the issue by turning to
the statutory | anguage of section 152(e)(1). 1d. at 249. In
reference to section 152(e), we stated:

The statute specifically provides that the test applies

not only to divorced and certain separated parents, but

to parents “who live apart at all times during the |ast

6 nmonths of the cal endar year”. There is no

requirenent in the statute that parents have married

each other before the special support test can apply.

Section 152(e)(1) applies to any parents, regardl ess of

marital status, as long as they lived apart at al

times for at least the last 6 nonths of the cal endar

year. [1d. at 250.]

Al t hough we found the | anguage of section 152(e)(1) to be
unanbi guous, we endeavored to explain further that the
| egislative history of section 152(e) does not provide support
for deviating fromthe plain nmeaning of the statute. [d. at 250-
251. Indeed, after review of the legislative history of section

152(e), we further stated:

Nei t her the House bill nor the conference report states
that the amendnent to section 152(e) was intended to
apply only to married parents. [|ndeed, applying

section 152(e)(1)(A)(iii) to both married parents and
parents who have never married each other is consistent
with the stated purpose of resol ving dependency

di sputes wi thout the Comm ssioner’s involvenent in
cases where parents both claimthe dependency exenption
deductions. * * * [ld. at 251.]



- 7 -
Mor eover, we have applied section 152(e)(1l) to parents who had
never nmarri ed each other in cases both before and after our

holding in King. See Barrett v. Comm ssioner, T.C Meno. 2008-

284; Smith v. Conm ssioner, T.C Meno. 2006-163; Hughes v.

Conmi ssioner, T.C. Menp. 2000-143; Brignac v. Comm ssioner, T.C.

Meno. 1999-387. W decline petitioner’s invitation to overrule
this precedent, which we find is indistinguishable fromthe
present case. Therefore, the special support test in section
152(e) (1) applies, and Ms. Boettcher is treated as having

provi ded over half of HB' s support for 2004. She wll be
entitled to the dependency exenption deduction unless, pursuant
to section 152(e)(2), she released her claimto the exenption
deduction for 2004.

Ms. Boettcher testified that she did not sign a witten
decl aration agreeing not to claimHB as her dependent.
Furthernore, petitioner has established neither that such a
decl arati on was ever nmade nor that such a declaration was
attached to either his 2004 or any prior Federal incone tax
return. See sec. 152(e)(2).

Because petitioner is not treated as the custodi al parent
under section 152(e)(1) and has not established that M.
Boettcher executed a witten declaration releasing her claimto
t he dependency exenption deduction under section 152(e)(2), it

follows that HB is not treated as having received over half of
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her support frompetitioner. Thus, HB does not qualify as
petitioner’s dependent under section 152(a). The failure to
establish HB as his dependent under section 152 precl udes
petitioner fromclaimng entitlenment to the dependency exenption
deducti on under section 151(c). Accordingly, we sustain
respondent’s determ nation to disallow petitioner’s clained
dependency exenption deduction for HB

Child Tax Credit

Section 24(a) authorizes a tax credit with respect to each
qualifying child of the taxpayer. For this purpose the term
“qualifying child” neans any individual if, inter alia, the
t axpayer is allowed a deduction under section 151 with respect to
such individual for the taxable year. Sec. 24(c)(1).

We have already held that petitioner is not allowed a
deduction with respect to HB as a dependent under section 151.
Therefore, it follows that HBis not a qualifying child and
petitioner does not qualify for the child tax credit.
Accordingly, we sustain respondent’s determ nation to disallow
petitioner’s claimed child tax credit for 2004.

Head of Household Filing Status

Section 1(b) inposes a special incone tax rate on an
individual filing as head of household. As applied in this
context, section 2(b) defines a “head of a househol d” as an

unmarried i ndividual who maintains as his hone a househol d which
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constitutes for nore than one-half of the taxable year the
princi pal place of abode of, inter alios, a daughter of the
t axpayer

HB' s principal place of abode was not petitioner’s residence
for nore than one-half of the taxable year. Thus, it follows
that petitioner is not entitled to head of household filing
status. Accordingly, respondent’s adjustnent to petitioner’s
filing status is sustained.

We have considered all of the parties’ contentions, and, to
t he extent not addressed herein, we conclude those contentions
are either without nerit or unnecessary to the resolution of the
issues in this case.

To reflect the foregoing,

Deci sion will be entered

for respondent.




