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JACOBS, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
at the time the petition was filed. Unless otherw se indicated,
subsequent section references are to the Internal Revenue Code in
effect for the year in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure. The decision to be
entered is not reviewabl e by any other court, and this opinion

shoul d not be cited as authority.
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Respondent determ ned a $3, 468 deficiency in petitioners’

2003 Federal inconme tax. The issues for decision are: (1)
Whet her petitioners are entitled to dependency exenption
deductions for petitioner Gary Lyle G bson's (M. G bson’s) three
m nor children froma previous marriage; and (2) whether
petitioners are entitled to a nonrefundable child tax credit and
a refundabl e additional child tax credit with respect to each of
t hose chil dren.

Backgr ound

Sonme of the facts have been stipulated, and they are so
found. The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine of filing the
petition, petitioners resided in Margate, Florida.

M. G bson has three children froma fornmer marriage. That
marriage was di ssolved by a judgnment of the Grcuit Court of the
El eventh Judicial Grcuit of Florida in and for M am - Dade County
on April 11, 2003. As part of its judgnment, the Florida circuit
court: (1) Ordered shared parental responsibility for the three
children; and (2) ordered M. G bson to pay child support of
$420. 94 biweekly. Additionally, the court designated M.

G bson’s forner wife the custodial parent.? The judgnent of the

Florida circuit court did not award either parent the right to

M. Gbson's forner wife was naned the “primary residential
parent”, and M. G bson was naned the “secondary residenti al
parent.”
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cl ai m dependency exenption deductions for the children for
Federal incone tax purposes. The children resided with their
not her for the greater portion of 2003, the tax year in issue.

Petitioners tinely filed a joint Form 1040, U.S. Individual
I ncome Tax Return, for tax year 2003. They cl ai ned dependency
exenption deductions for the three children in the custody of M.
G bson’s fornmer spouse, as well as child tax credits and
additional child tax credits for those children.? Petitioners did
not attach to their return a Form 8332, Release of Caimto
Exenption for Child of Divorced or Separated Parents, or other
witten declaration by M. G bson’s forner spouse.

Respondent determ ned that petitioners are not eligible for
t he dependency exenption deductions clainmed for the m nor
children in the custody of M. G bson’s forner spouse, or for the
child tax credits or the additional child tax credits clainmed for
t hose children. Accordingly, respondent determ ned a $3, 468
deficiency in tax for petitioners’ 2003 tax year and sent
petitioners a notice of deficiency. Petitioners tinely
petitioned this Court, alleging that they provided nore than 50
percent of the children’ s support during 2003 and are therefore
entitled to the cl ai ned dependency exenption deductions, child

tax credits, and additional child tax credits.

2Petitioners also clainmed a dependency exenption deduction
wth respect to a fourth child. Respondent does not chall enge
the validity of that claim
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Di scussi on

As a general rule, the Comm ssioner’s determnations in the
noti ce of deficiency are presuned correct, and the burden of
proving an error is on the taxpayer. Rule 142(a); Wlch v.

Hel vering, 290 U. S. 111, 115 (1933).

Custody is determ ned by the nost recent divorce or custody
decree. Sec. 1.152-4(b), Incone Tax Regs. A noncustodial parent
may be entitled to a dependency exenption deduction under section
151 if the noncustodial parent attaches to his or her tax return
a Form 8332 or simlar witten declaration, signed by the
custodi al parent, stating that the custodial parent wll not
claimthe child as a dependent for the cal endar year. Sec.

152(e)(2); Mller v. Conmm ssioner, 114 T.C. 184 (2000).

The Florida circuit court’s judgnent granted primary
physi cal custody to M. Gbson's forner wife. Petitioners, as
noncust odi al parents, did not attach to their 2003 return a Form
8332 or simlar witten declaration by M. G bson’s former wfe
that she would not claimthe children as dependents.

At trial, petitioners submtted a docunent entitled
“Establ i shnment of Fact” in which they cited the provisions of
sections 151 and 152 but argued that these statutory provisions
are unconstitutional because biological fathers involved in
divorce typically do not obtain custody of their children when

the marriage ends and yet typically contribute nore than 50
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percent of their children’s support.® Petitioners’ argunent is
fl awed.

Before 1985, the custodial parent generally was treated as
havi ng provided nore than half of the support for each m nor
child and was entitled to the dependency exenption deducti on.

The noncust odi al parent, however, was entitled to the dependency
exenption deduction if he or she provided $1,200 or nore for the
support of the child and the custodial parent did not “clearly
establish” by a preponderance of the evidence that he or she
provi ded nore than the noncustodial parent. See sec. 152(e)

bef ore anmendnent by the Deficit Reduction Act of 1984, Pub. L.

98- 369, sec. 423(a), 98 Stat. 799. This put the Internal Revenue
Service in the mddle of conflicts between parents that were
“often subjective and [presented] difficult problens of proof and
substantiation.” H Rept. 98-432 (Part 2), at 1498 (1984).

Congress anended section 152(e) and gave the dependency
exenption deduction to the custodial parent unless that parent
wai ves the right toclaimit. [1d. at 1499. Absent such a
wai ver, under section 152(e)(1), in the case of a m nor dependent
whose parents are divorced or separated and together provide over
hal f of the support for the m nor dependent, the parent having

custody for the greater portion of the cal endar year wll

3 At trial, petitioners did not submt any evidence to
support their claimthat they contributed nore than 50 percent of
the children’s support.
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generally be treated as providing over half of the support of the
m nor dependent, and that parent will be entitled to the
dependency exenption deducti on.

It is well settled that deductions are a matter of
| egi slative grace, and taxpayers nust satisfy the specific

statutory requirenents for clainmed deductions. |1NDOPCO, Inc. v.

Commi ssioner, 503 U.S. 79, 84 (1992); New Colonial Ice Co. V.

Hel vering, 292 U. S. 435, 440 (1934). This Court has in the past
rejected clains that the provisions of section 152 are

unconsti tuti onal . Caputi v. Conmi ssioner, T.C. Menp. 2004-283.

Accordingly, we hold that for tax year 2003 petitioners are not
entitled to dependency exenption deductions for the three
children from M. G bson’s previous nmarriage.

Petitioners clainmed child tax credits and additional child
tax credits for the three children who were clained as
dependents. Section 24(a) authorizes a child tax credit with
respect to each qualifying child of the taxpayer.

The term “qualifying child” is defined in section 24(c). A
“qualifying child” neans an individual wth respect to whomthe
taxpayer is allowed a deduction under section 151, who has not

attained the age of 17 as of the close of the taxable year, and
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who bears a relationship to the taxpayer as prescribed by section
32(c)(3)(B). Sec. 24(c)(1).

The child tax credit is a nonrefundabl e personal credit that
was added to the Internal Revenue Code by the Taxpayer Relief Act
of 1997, Pub. L. 105-34, sec. 101(a), 111 Stat. 796, with a
provision for a refundable credit, the additional child tax
credit, for famlies with three or nore children. For tax years
begi nning after Decenber 31, 2000, the additional child tax
credit provision was anended to renove the restriction that only
famlies with three or nore children are entitled to claimthe
credit. See sec. 24(d)(1); Economc Gowth and Tax Reli ef
Reconciliation Act of 2001, Pub. L. 107-16, sec. 201(c)(1), 115
Stat. 46.

In the absence of other nonrefundabl e personal credits, a
taxpayer is allowed to claima child tax credit in an anount that
is the lesser of the full child tax credit or the taxpayer’s
Federal incone tax liability for the taxable year. See sec.
26(a).

If the child tax credit exceeds the taxpayer’s Federal
income tax liability for the taxable year, a portion of the child
tax credit nay be refundable as an additional child tax credit
under section 24(d)(1). For 2003, the additional child tax
credit is allowed in an anount that is the |esser of the

remaining child tax credit available or 10 percent of the anount
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by which the taxpayer’s earned i ncone exceeds $10,500. Sec.
24(d)(1) (A and (B), (3); Rev. Proc. 2002-70, sec. 3.04, 2002-2
C.B. 845, 847. The refundabl e and nonrefundabl e portions of the
child tax credit cannot exceed the total allowable anmount of the
credit.

Since petitioners are not all owed dependency exenption
deductions with respect to the children from M. G bson’s forner
marriage, they are not qualifying children. Therefore,
petitioners are not entitled to claimchild tax credits with
respect to those children. Moreover, petitioners are not
entitled to claimadditional child tax credits because they did
not qualify for child tax credits.

To reflect the foregoing,

Deci sion will be entered

for respondent.




