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MVEMORANDUM OPI NI ON

VASQUEZ, Judge: This case is before the Court on
respondent’s notion for summary judgnment and to i npose a penalty

under section 6673 (notion for summary judgnent).

1 Unless otherwi se indicated, all section references are to
the I nternal Revenue Code, and all Rule references are to the Tax
Court Rules of Practice and Procedure.



Backgr ound

Petitioner was born in Al aneda, California. At the tine he
filed the petition, petitioner maintained a post office box in
Campbel |, California. Petitioner clains he was honel ess during
this tinme and lived with friends in California, Nevada, and
Oregon.

For 1992, petitioner initially filed a Form 1040, U. S.
| ndi vi dual I ncone Tax Return, and reported a tax liability of
$4,412.2 Petitioner did not remt paynent with his return. On
Decenber 6, 1993, the Internal Revenue Service (IRS) assessed
this amount. The I RS sent notice and demand for paynent letters
to petitioner on May 2, 1994, and Decenber 2, 1996. On or about
August 20, 1997, petitioner submtted a Form 1040NR, U.S.

Nonresi dent Alien Inconme Tax Return, for 1992 and reported a tax
liability of “NA".

For 1993, petitioner initially filed a Form 1040 and
reported a tax liability of $2,254. Petitioner did not remt
paynment with his return. On Novenber 28, 1994, the I RS assessed
this amount. The I RS sent notice and demand for paynent letters
to petitioner on Novenber 28, 1994, and Decenber 2, 1996. On or
about August 20, 1997, petitioner submtted a Form 1040NR for
1993 and reported a tax liability of “NA".

On or about August 20, 1997, petitioner filed a Form 1040NR

2 Al amobunts are rounded to the nearest doll ar.
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for 1994 and reported a tax liability of “NA". On May 26, 1998,
the IRS issued petitioner a notice of deficiency for 1994.
Petitioner failed to file a petition with the Court. On Novenber
23, 1998, the IRS assessed a tax of $141. The IRS sent notice
and demand for paynent letters to petitioner on Novenber 23, and
Decenber 14, 1998.

On or about August 20, 1997, petitioner filed a Form 1040NR
for 1996 and reported a tax liability of “NNA". On August 11,
1998, the IRS issued petitioner a notice of deficiency for 1996.
Petitioner failed to file a petition with the Court. On February
8, 1999, the IRS assessed a tax of $574. The IRS sent notice and
demand for paynent letters to petitioner on February 8 and March
1, 1999.

Petitioner made various alterations to the Forns 1040NR for
1992, 1993, 1994, and 1996. Petitioner crossed out “lncone Tax”
on the title. For “country” he wote “USA National, aka natural
born free GCitizen Constitutionally, Californial/Republic”.
Petitioner wote “NNA” on various lines of the fornms requiring
i nformation about hinmself and his income. Petitioner altered the
jurat on the forns before signing them Under the box *Your
occupation in the United States” petitioner wote “none” and nmade
various references to the United States Constitution. At the
bottom of the form he typed “Wth expressed reservations of ny

Unal i enabl e Rights, of ny Constitutional Privileges and
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Imunities (at 4:2:1), and the | esser UCC Uni form Conmerci al Code
(at 81.207) ‘with reservation of all our rights’, for the
Record!”.

On Decenber 17, 2001, the IRS sent petitioner a “Final
notice--notice of intent to levy and notice of your right to a
hearing” for 1992, 1993, 1994, and 1996. On January 8, 2002,
petitioner submtted a Form 12153, Request for a Collection Due
Process Hearing, wth an 11-page attachnent asserting frivol ous
and neritless argunents.

On July 10, 2002, Appeals Oficer Eric Johansen conducted a
section 6330 hearing (hearing) in person with petitioner.
Petitioner requested that the hearing be tape recorded; however,
the Appeal s officer advised petitioner that the hearing could not
be tape recorded. At the hearing, petitioner did not raise any
spousal defenses. He did not propose any collection
alternatives. Petitioner refused to sign a Form 433-A,

Coll ection Information Statenent for Wage Earners and Sel f-
Enpl oyed Individual s, despite his contentions that he was
unenpl oyed and had no noney to pay the tax liability.

On August 15, 2002, the IRS issued petitioner a Notice of
Det erm nation Concerning Col |l ection Action(s) under Section 6320
and/ or 6330 (notice of determnation) to proceed with collection.

On Septenber 13, 2003, petitioner filed a petition wth the
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Court. In the petition, petitioner advances frivol ous and
meritless argunents.

On March 29, 2004, respondent filed a notion for sunmary
judgnent and to inpose a penalty under section 6673. On April
20, 2004, petitioner filed a |lengthy opposition to respondent’s
nmotion containing frivolous and neritless argunents. On May 18,
2004, petitioner filed an anended affidavit in support of his
opposition to respondent’s notion for summary judgnment containing
frivolous and neritless argunents. Al so on May 18, 2004, the
Court heard oral argunment on respondent’s notion.

At the oral argunent, petitioner |lost his tenper and becane
belligerent. Indeed, the Court repeatedly told petitioner to
“cal m down” and warned petitioner that he would be held in
contenpt of court if he had further outbursts. Petitioner
refused to answer the Court’s questions. Petitioner was
di sruptive, noncooperative, and interrupted the Court and
respondent throughout the entire proceeding.

Di scussi on

A Mbtions for Sunmmary Judgnment

Rul e 121(a) provides that either party may nove for sunmmary
judgnent upon all or any part of the legal issues in controversy.
Full or partial summary judgment may be granted only if it is
denonstrated that no genuine issue exists as to any materi al

fact, and a decision may be rendered as a matter of law. Rule
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121(b); Sundstrand Corp. v. Conmm ssioner, 98 T.C 518, 520

(1992), affd. 17 F.3d 965 (7th G r. 1994).

We conclude that there is no genuine issue as to any
material fact and that a decision nay be rendered as a natter of
I aw.

B. Secti on 6330

Section 6330 provides that the Secretary shall furnish the
person described in section 6331 with witten notice (i.e., the
hearing notice) before a | evy on any property or right to
property. Sec. 6330(a). Section 6330 further provides that
within a 30-day period the taxpayer may request adm nistrative
review of the matter (in the formof a hearing). The hearing
generally shall be conducted consistent with the procedures set
forth in section 6330(b) and (c).

Pursuant to section 6330(c)(2)(A), a taxpayer may raise at
the section 6330 hearing any relevant issue with regard to the
Commi ssioner’s collection activities, including spousal defenses,
chal l enges to the appropriateness of the Comm ssioner’s intended
collection action, and alternative nmeans of collection. Sego v.

Comm ssioner, 114 T.C. 604, 609 (2000); Goza v. Comm ssioner, 114

T.C. 176, 180 (2000). |If a taxpayer received a statutory notice
of deficiency for the years in issue or otherw se had the
opportunity to dispute the underlying tax liability, the taxpayer

is precluded fromchall enging the existence or anmount of the
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underlying tax liability. Sec. 6330(c)(2)(B); Sego v.

Conmi ssi oner, supra at 610-611; Goza v. Conmi ssioner, supra at

182- 183.
1. 1992 and 1993

Qur jurisdiction under section 6330(d) allows us in a lien
or levy proceeding to redeterm ne an underlying tax liability

that is entirely self-assessed, although the liability is not a

deficiency. Montgonery v. Conm ssioner, 122 T.C. 1 (2004).
Section 6330(c)(2) provides that a taxpayer nmay rai se any
“relevant” issue at the collection hearing. Petitioner nade only
groundl ess and frivol ous argunents.

Petitioner’s challenge to the existence of his tax liability
is neritless. The tax assessnents generating the levy for 1992
and 1993 are based on the tax shown on returns petitioner filed
under penalties of perjury. See sec. 6201(a)(1).

Petitioner questioned the validity of those liabilities
during his hearing. Petitioner advanced frivol ous argunents
during this hearing. Petitioner continued to advance his
groundl ess argunents in his petition, in his opposition to
summary judgnent, and at the hearing on the notion. Despite
petitioner’s assertions to the contrary, there is no genui ne
issue as to the existence of his 1992 and 1993 unpaid tax. And
because petitioner challenged only the existence of a | aw

requiring himto pay a Federal tax on his earnings and did not
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chal I enge the correctness of the anounts of income which he
reported on his 1992 and 1993 tax returns, there is no genui ne
issue as to the anmounts of petitioner’s underlying tax liability
for 1992 and/or 1993.

Petitioner advanced shopworn argunents characteristic of
tax-protester rhetoric that has been universally rejected by this

and other courts. WIcox v. Conm ssioner, 848 F.2d 1007 (9th

Cir. 1988), affg. T.C. Meno. 1987-225; Carter v. Conm SsSioner,
784 F.2d 1006, 1009 (9th Cr. 1986). W shall not painstakingly
address petitioner’s assertions “wth sonber reasoni ng and
copious citation of precedent; to do so m ght suggest that these

argunents have sone colorable nerit.” Crain v. Conm ssioner, 737

F.2d 1417, 1417 (5th Gr. 1984).

2. 1994 and 1996

The notices of deficiency for 1994 and 1996 were sent via
certified mil to petitioner’s post office box, the address
petitioner used on his returns and in his petition. These
noti ces of deficiency were not returned as undeliverable.
Respondent submtted a certified mailing list to confirmthese
facts. Accordingly, in the absence of any evidence or argunent
by petitioner to the contrary, petitioner is deened to have

recei ved these notices of deficiency. Sego v. Comm ssioner,

supra at 610-611.

Petitioner chose not to file a petition for redeterm nation
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in response to these notices of deficiency. Accordingly,
petitioner cannot contest the underlying deficiencies for 1994

and 1996. Sec. 6330(c)(2)(B); Sego v. Conm ssioner, supra; (Goza

v. Conm ssioner, supra at 182-183. Clains that the limtation

period for assessnment has expired are challenges to the

underlying tax liability. Boyd v. Conmm ssioner, 117 T.C 127,

130 (2001). Additionally, the assessnents were tinmely nade.
Therefore, petitioner cannot raise these clainms in this
pr oceedi ng.

VWere the validity of the underlying tax liability is not
properly in issue, we review the Comm ssioner’s determ nation for

an abuse of discretion. Sego v. Commni ssioner, supra at 610.

Petitioner appears to argue that the verification
requi renent of section 6330 has not been net. Section 6330(c)(1)
does not require the Conm ssioner to rely on a particul ar
docunent to satisfy the verification requirenent inposed therein.

E.g., Schnitzler v. Conm ssioner, T.C Meno. 2002-159 (citing

five other cases to support this principle). W have repeatedly
hel d that the Conm ssioner may rely on Forns 4340, Certificate of
Assessnents, Paynents, and Qther Specified Matters, or

transcripts of account to satisfy the verification requirenent of

section 6330(c)(1). Homko v. Conm ssioner, T.C Meno. 2003-

107; Schnitzler v. Comm ssioner, supra; Kaeckell v. Conmm ssioner,

T.C. Meno. 2002-114; Obersteller v. Commi ssioner, T.C Mno.
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2002-106; Weishan v. Conmi ssioner, T.C. Menpb. 2002-88; Lindsey V.

Comm ssioner, T.C Menp. 2002-87, affd. 456 Fed. Appx. 802 (9th

Cr. 2003); Tolotti v. Comm ssioner, T.C Meno. 2002-86, affd. 70

Fed. Appx. 971 (9th G r. 2003); Duffield v. Conmm ssioner, T.C

Meno. 2002-53; Kuglin v. Commi ssioner, T.C Meno. 2002-51. The

Appeal s officer is not required to provide verification to

petitioner at the hearing. See Nestor v. Conm ssioner, 118 T.C.

162, 167 (2002); see also Holliday v. Comm ssioner, T.C. Mno.

2004-172.

Petitioner argues that the refusal by the Appeals officer to
permt petitioner to make an audi o recording of the hearing was
i nproper. Commencing with petitioner’s filing of the Forns
1040NR, petitioner has nmade statenents and requests and advanced
contentions and argunments that the Court has found to be
frivol ous and/or groundl ess. Consequently, even though we held

in Keene v. Comm ssioner, 121 T.C. 8 (2003), that section

7521(a)(1) requires the Appeals Ofice to allow a taxpayer to
make an audi o recording of a hearing, we conclude that (1) it is
not necessary and will not be productive to remand this case for
anot her hearing in order to allow petitioner to make such an

audi o recording, see Lunsford v. Conm ssioner, 117 T.C 183, 189

(2001), and (2) it is not necessary or appropriate to reject
respondent’s determnation to proceed with the collection action

as determned in the notice of determnation with respect to



- 11 -
petitioner’s unpaid liability; see id.; see al so Keene v.

Conmi ssi oner, supra at 19-20; Kenper v. Conm ssioner, T.C. Meno.

2003- 195.

Petitioner has not alleged any irregularity in the
assessnent procedure that woul d rai se a question about the
validity of the assessnents or the information contained in the

Fornms 4340 or transcripts of account. See Davis v. Conm Ssioner,

115 T.C. 35, 41 (2000); Mann v. Conm ssioner, T.C Meno. 2002-48.
Appeal s O ficer Johansen stated in an affidavit that he verified
that all legal and adm nistrative requirenents for |evy had been
met. He al so consi dered whet her the proposed | evy bal anced the
need for efficient collection of taxes wwth the legitimte
concern of the taxpayer that any collection action be no nore
intrusive than necessary. Petitioner has failed to raise a
triable issue of fact concerning the Appeals officer’s review
Accordingly, we hold that the Appeals officer satisfied the

verification requirenent of section 6330(c)(1). Cf. N cklaus v.

Comm ssioner, 117 T.C 117, 120-121 (2001).

Petitioner has failed to raise a spousal defense, nake a
valid challenge to the appropriateness of respondent’s intended
collection action, or offer alternative neans of collection.

These issues are now deened conceded. See Rule 331(b)(4).



C. Section 6673

Section 6673(a)(1l) authorizes the Court to require a
taxpayer to pay to the United States a penalty not to exceed
$25,000 if the taxpayer took frivolous positions in the
proceedings or instituted the proceedings primarily for delay. A
position maintained by the taxpayer is “frivolous” where it is
“contrary to established | aw and unsupported by a reasoned,

col orabl e argunent for change in the law.” Col eman v.

Comm ssioner, 791 F.2d 68, 71 (7th Cr. 1986); see al so Hansen v.

Commi ssi oner, 820 F.2d 1464, 1470 (9th Cr. 1987) (section 6673

penal ty uphel d because taxpayer shoul d have known cl ai m was
frivol ous).

At the hearing, the Court warned petitioner that the
argunments he was advanci ng were frivol ous and groundl ess, and
that the argunents had been rejected by the Courts.

Qur authority and willingness to i npose penalties pursuant
to section 6673(a) on those taxpayers who abuse the protections
af forded by sections 6320 and 6330 by instituting or maintaining
actions under those sections primarily for delay or by taking
frivol ous or groundl ess positions in such actions are well

established. Cf. Pierson v. Conmm ssioner, 115 T.C. 576, 581

(2000). Petitioner filed a frivolous petition with the Court.
Petitioner’s position, based on stale and neritless contentions,

is manifestly frivol ous and groundl ess, and he has wasted the
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time and resources of the Court. W are convinced that
petitioner instituted and nmai ntai ned these proceedings primarily
for delay. Accordingly, we shall inpose a penalty of $5,000
pursuant to section 6673.

In reaching all of our holdings herein, we have consi dered
all argunents made by the parties, and to the extent not
menti oned above, we find themto be irrelevant or wthout nerit.

To reflect the foregoing,

An appropriate order and

decision will be entered.




